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WILBUR VS. MINIDOKA IRRIGATION DISTRICT 


1 


a 


Supreme Court of the District of Columbia 


Minidoka Irrigation District, a corporation, ] 

plaintiff 


| Equity Xo. 493S6 


vs. 

Roy O. West. Secretary of the Interior. 

defendant 

United States of America. 

District of Columbia . ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 


1 


J» i 11 of complaint 
Filed February 1, 1929 


In the Supreme Court of the District of Columbia 

Minidoka Irrigation District, a corporation, 1 

plaintiff 
v. 

Roy O. West, Secretary of the Interior, 

defendant 


„ i 


[ Equity Xo 


49386 


To the Supreme Court of the District of Columbia: 

(1) The plaintiff. Minidoka Irrigation District, is a corporation 
organized under the laws of the State of Idaho for the purpose of 
operating as •' . irrigation district in Minidoka and Cassia Counties. 
Idaho, and brings this suit in its own right and in behalf of its 
members, who are landowners and water users under the Minidoka 
irrigation project. Idaho. 

(2) The defendant. Roy O. West is a citizen of the United! States, 
now residing in the District of Columbia, and is sued in his indi¬ 
vidual capacity and as Secretary of the Interior. 

(3) The defendant, as Secretary of the Interior, is charged with 
the carrying out and administration of the act of Congress known 
as the reclamation act. being the act of June 17. 1902 (32 Stats. 389), 
as amended and supplemented by later acts of Congress. 

(4) The said reclamation act provides generally that tli^ funds 
obtained from the sale of public lands in sixteen arid Westerij States 
named in the act. shall be 

u reserved, set aside, and appropriated as a special fundj in the 
Treasury to be known as the reclamation fund, to be used in j the ex¬ 
amination and survey for and the construction and main- 
2 tenance of irrigation works for the storage, diversion, and 
development of waters for the reclamation of arid and semi- 
arid lands in the said States and Territories" 77 and that the cost of 
each project shall be assessed against the land irrigated and as rap¬ 
idly as the money is paid back by the land-owners into the trust 
fund, it shall be used again for the construction of other works. 
Section 4 of the act provides: 
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“ Sec. 4. That upon the determination by the Secretary of the 
Interior that any irrigation project is practicable, he may cause to be 
let contracts for the construction of the same, in such portions or 
sections as it may be practicable to construct and complete as parts 
of the whole project, providing the necessary funds for such por¬ 
tions or sections are available in the reclamation fund, and thereupon 
lie shall give public notice of the lands irrigable under such project, 
and limit of area per entry, which limit shall represent the acreage 
which, in the opinion of the Secretary, may be reasonably required 
for the support of a family upon the lands in question: also, of the 
charges which shall be made per acre upon the said entries, and upon 
lands in private ownership which may be irrigated by waters of the 
said irrigation project, and the number of annual installments, not 
exceeding ten. in which such charges shall be paid and the time 
when such payments shall commence. The said charges shall be 
determined with a view of returning to the reclamation fund the 
estimated cost of construction of the project, and shall be apportioned 
equitably: Prodded. That in all construction work eight hours shall 
constitute a day's work, and no Mongolian labor shall be employed 
thereon." 

Section 4. with respect to the public notice therein mentioned, has 
been construed by the Supreme Court of the Vnited States as con¬ 
templating a precise and formal public notice which must state the 
lands irrigable under the project, the limit of area for each entry, 
the charges to lie made per acre, the number of annual installments, 
and the time when the payments shall commence. 

(5) Section 10 of the act of August 13, 1914 (3$ Stats. 090). 
provides as follows: 

“Expenditures shall not be made for carrying out the purposes of 

the reclamation law except out of appropriations made annu- 

3 ailv bv Congress therefor, and the Secretary of the Interior 
• • * • 

shall annually, in the regular Book of Estimates, submit to 
Congress estimates of the amount of money necessary to be expended 
for carrying out any and all of the purposes authorized by the 
reclamation law. including the extension and completion of existing* 
projects and units thereof and the construction of new projects. The 
annual appropriations made hereunder by Congress for such pur¬ 
poses shall be paid out of the reclamation fund provided for by the 
reclamation law." 

j (G) Acting under the authority granted by the reclamation act, 
the defendant and his predecessors in office have planned and con¬ 
structed an irrigation project on Snake River in Idaho, known as 
the Minidoka project, consisting of a storage, diversion, and power 
dam near Minidoka. Idaho, with canal systems supplying water to 
the land within the project on both sides of Snake River, together 
with a storage dam and reservoir constructed in the upper drainage 
basin of Snake River at Jackson Lake. Wyoming. The land within 
the project on the north side of Snake River, and a small acreage 
on the south sidej has been known from the inception of the project 
as the north side_m r gravity division of the Minidoka project, com¬ 
prising 71.000 acres , which now constitute the Minidoka Irrigation 
District. I^he land on the south side of Snake River (except for 
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the small acreage within the gravity unit, as stated) has been known 
from the inception of the project as the south side or pumping divi¬ 
sion of the Minidoka project, comprising 49.000 acres , which now 
constitute the Burley Irrigation District. ' ~ ~ 

(7) March 21. 1904. a board of engineers of the Reclamation! Serv¬ 
ice recommended to the then Secretary of the Interior, tlie defend¬ 
ant’s predecessor in office, that $2,600,000.00 be set aside for the con¬ 
struction of the Minidoka 'project. The said recommendation was 

approved by the Secretary, and thereafter the construction of 

4 the Minidoka Dam near Minidoka, Idaho, was completed on 

or about September 30, 1906. The canal systems supplying 

water to the north side gravity division were completed in Decem¬ 
ber. 1906. The temporary dam at Jackson Lake. Wyoming, was 
completed in October. 1907. 

(8) March 9. 1907. the then Secretary of the Interior issued a 
public notice under said section 4 of the reclamation act fixing a 
construction charge of $22.00 per acre against certain lands on the 
north side of Snake River, within the gravity division or unit of the 

» • I 

Minidoka project. A copy of the said public notice of Match 9. 
1907. is attached hereto and made a part hereof, as plaintiff's Exhibit 

“ A -* "+-- 

AJL. 

"^9) March 30. 1909. the then Secretary of the Interior issued an¬ 
other public notice, under section 4 of the reclamation act. applicable 
to the lands on the north side of Snake River within the gravity 
division or unit of the Minidoka project, fixing a construction charge 
of $30.00 per acre for all irrigable lands for which entries would 
thereafter be made. A copy of said public notice of March 30[ 1909, 
is attached hereto and made a part hereof as plaintiff’s --- R ” 

(10) The plaintiff is informed and believes, and so avers, that the 
said public notices of March 9, 1907. and March 30, 1909, were 
based upon an estimate of costs made by the engineers of the Rec¬ 
lamation Service, including the sum of $30,000.00 expended in 
building the temporary dam at Jackson Lake. 

(11) In July. 1910, the temporary dam at Jackson Lak^ was 
partially destroyed by floods and thereafter was replaced by a per¬ 
manent dam near the outlet of Jackson Lake, which was completed 
in 1911. The permanent dam at Jackson Lake was built i to an 

elevat ion ol 0.<52 feet, ami the storage capacity thereof, 1 when 

5 completedT WAs approximately a ~ 

— ( - 12) P e> o*Hnbe r- 3 0,~ r T9T17"flie"nien Secretary of the Interior 
issued another public notice under section 4 of the reclamation act, 
as amended by the act of February 13, 1911 (36 Stats. 902), fixing a 
revised construction charge of $40.00 per acre against the laijids in 
the gravity division of the project, a copy of which is attached 
hereto and made a part hereof as plaintiff’s Exhibit u CV ’j The 
plaintiff is informed and believes, and so avers, that the said public 
notice of December 30, 1911. was based upon the report and recom¬ 
mendations of a board of engineers of the Reclamation Service 
convened on September 5, 1911, which said report showed the follow¬ 
ing distribution of all charges and estimates of cost of the temporary 
and permanent storage of 380,000 acre-feet at Jackson Lake, below 
elevation 6752. viz: 
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Estimated cost of Jackson Lake Dam and storage 



Gravity 

South side 
pumping 

j Acequia 

Total 

Jackson Lake (this item is indicated to contain 
certain costs of investig: ti >n) . 

$2.4*'0.26 

$1,694.86 

i 

$17-{. 03 

$4.329.15 

Jackson Lake Dam to A tie. 1. 1911. 

213. *>71.30 

160.900.7.0 

16.522.20 

411.000.00 

Estimated cost to complete Jackson Lake 
storage. 

78.900.00 

:»t. ooo. oo 

5.600.00 

130,000. 00 

Total. 

314.931.56 

217,101.36 

22.296.23 

554.329.15 


IV 


i 
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i 

« 

\ 
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I 
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* 


I 
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ip 
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i 
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Plaintiff is further informed and avers that the Acequia division, 
against which certain charges are made in the foregoing statement. 
was aba ndoned, and no charges are made against the said Acequia 
division as of December 31. 1914. on which date the total costs of 
construction of Jackson Lake storage for 380.000 acre-feet 
(> — beTOwL elevation 6.752. as set forth in paragraph 10 hereof, 

werp c haiv-pd against the gravity (Minidoka district) and 
pumping (Burley district) divisions of the project. 

" ^13')' Thereafter. out of the said 380.000 acre-feet, the capacity of 

the permanent storage reservoir at Jackson Lake as originally built 
to elevation 0.7 52. the then Secret a rv of the Interior, acting through 
the Keclamation Service, allotted 10.000 acre-feet to the North Side 
Twin Falls Company in settlement of certain pending litigation and 
26S.000 acre-feet to the Minidoka project—namely, the north side 
gravity division (Minidoka Irrigation District) and the south side 
pumping division (Burley Irrigation District). The remaining 
102.000 acre-feet, the then Secretarv of the Interior, acting under 

% s. 

what is known as the Warren Act—namely, the act of February 29. 
1911 (3G Stats. S25)—sold in 1910 and 19i7 to sixteen private canal 
companies and districts at rates approved by him on December 4. 
1910—namely. $3.(K) per acre-foot in ca>h. or 84.00 per acre-foot in 
ten annual installments, or £5.50 per acre-foot in twenty annual in¬ 
stallments. (A list of the purchasers of the said 102.000 acre-feet, 
showing the amount contracted for. the rate, the principal amount 
to be paid, and the plan of repayment, will be found in plaintiff's 
Exhibit **G," attached hereto and made a part hereof.) A cop;? of 
the contract with purchasers is attached hereto and made a part 
hereof as plaintiff’ s Exhibit ;, D ." 

(14) The total amount due kind payable by the purchasers of the 
said 102.000 acre-feet of stored water under their contracts with the 
United States is $429,412.50. The total cost of the said water at 
$1.19 per acre-foot, as stated in paragraph 19 post, is $121,380.00, 

a profit or excess of the total contract price over the total 
7 cost, as now ascertained, of $308,032.50. The plaintiff is in¬ 
formed and believes, and so avers, that there had been paid on 
the said contracts to the defendant and his predecessors, acting for 
the LTiited States, to and including April 30, 192G, the total sum 
of $341,517.10. an excess of revenue over actual cost of approximately 
$240,000.00; that since April 30. 1926. additional payments have 
been made on the said contracts, the exact amounts so paid, how¬ 
ever. being unknown to the plaintiff. 

(15) In June, 1915, a report was made to the then Secretary of 
the Interior. Franklin K. Lane, by a board appointed by him com- 
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posed of four members, A. C. DeMary, B. C. Edwards, Charles H. 
Paul, and Charles R. Burky, for the purpose of reviewing th^ Mini¬ 
doka project costs and the estimates to complete unfinished work 
and making recommendations to the Secretary of the Interior. The 
said report, a copy of which is annexed hereto and made la part 
hereof marked plaintiff's Exhibit “E.' ? shows that the cost j of the 


permanent storage dam and reservoir at "Jackson Lake to elevation 
“brrfj^Tcapac7Tyll8().()( )0 acre-feet, at that time was $423,369.95, ^nd the 
eMiTmrtt?d~ro^'^f2ompleting the work $22,340.55, or a total icost of 

saicl report contained a recommendation that the 
"■■t^faTcost of the Jackson Lake Dam and Reservoir be divided ijetween 
the two units of the Minidoka project—namely, the north side 
gravity unit and the south side pumping unit, in proportion to their 



pumping unit being $149,313.02, a total of $445,710.50 against the 

said two units of the — - 

(16) The said report of the board of review. Exhibit **E. V also 
shows that the total cost of the Minidoka project, including 
8 the gravity unit, the south side pumping unit, and the “com¬ 
mercial power unit,' 7 as of December 31. 1914. was $4,908,- 
847.84. divided as follows: 



i Gravity unit 

South si Ir 
pumping unit 

Commer¬ 
cial power 
unit 

Total cost (shoot 14). 

$2.193. 650. 73 

§2, S31.0IS. 72 

SI26.070. 24 

Revenues (shoot 15).. 

152.071.33 

40.9.0.19 

43. 460.36 


Not cost. 

$2. 041. 579. 40 

| 

$2, 7S4.65S. 50 j 

1 

$S2.609. SS 



That the construction cost returns for the gravity unit, milder the 
public notices of March 9, 1907. March 30. 1909. and Decenjiber 30, 
1911 (plaintiff’s Exhibits "A.” “B.” and **C’*), were as follows: 


17, 610 acres @ $22.00. 
4. 500 acres 0t 40. 00_ 
48.500 acres (<: 30.00. 


0S7. 420. 00 

j 8o. ooo.oo 


Building charges forfeited. 


. 1 . 4(| 

|G. 700. 00 

. $2.0:) 

>4. 120. 00 


i 6. 866. 66 


Total returns_ 

Net cost as above. 


$2.040, 9S6. 66 
2. Of1. 579,40 


Deficit. 


592. 74 


That the construction cost returns for the south side pumpijng unit 
were estimated as follows: 

30.660 acres (<? $56.45_$1.730. 757. 00 

18, 340 1 acres deeded and State land @ 57.50- 1.0i)4. 550. 00 


49,000 acres total returns_$2, 7*j>5.307.00 


J Increased price because laterals are carried to each 40-acre tract. 
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and that the profits from the sale of commercial power were expected 
to repay the investment charged under the head of “ Commercial 
power unit." 

(IT) November 3. 1015. the then Secretary of the Interior issued 
a public notice, under section 4 of the reclamation act. fixing the 
construction , charges for the south side pumping unit at 
0 $56.50 per irrigable acre for lands entered under the recla¬ 

mation act and $57.50 for State or deeded lands. A copy of 
the said public notice is attached hereto and made a part hereof as 
plaintiff's Exhibit “F." 

(18) The plaintiff is informed and avers that the profits from 
the sales of commercial power, as anticipated, have, in fact, repaid 
all construction cost charged against the “ commercial power unit " 
of the Minidoka project. The plaintiff is further advised and 
avers that, excluding said construction cost charged as aforesaid to 

1 * V - 

the “commercial power unit." the total actual cost of construction 
and the estimated cost of completion of all features of the Minidoka 
project, including Jackson Lake storage of 880.000 acre-feet to eleva¬ 
tion 0.75:2. was as follows—namely, $2,041,579.40. less $6,866.66 for¬ 
feited to the project by water users, or net. $2,034,712.74 for the 
gravitv unit, now the Minidoka Irrigation District, and $2,784,658.56 
for the south side pumping unit, now the Burley Irrigation District, 
or a total of $4,819,371.30. and the said total sum has been charged 
against the said units as follows: 

V. 

(a) Against the gravitv unit, now the Minidoka Irrigation Dis- 
trict. by construction charges of $22.00 per acre for 17.610 acres, of 
$30 per acre for 48.590 acres, and of $40 per acre for 4.500 acres, 
under public notices of March 9. 1907. March 30. 1909. and December 
30. 1911. respectivelv. as hereinbefore set forth, making a total of 
$2,034,120. 

(b) Against the south side pumping unit, now the Burley Irriga¬ 
tion District, by construction charges of $56.50 per acre for 30.669 
acres and of $57.50 per acre for 18.340 acres, under public notice of 

November 3. 1915. as hereinbefore set forth, or a total of 
10 $2,786,840. Thus making a grand total charged against the 

said gravity and pumping units of $4,820,960, a sum greater 
than the total actual and estimated cost of all features of the project, 
exclusive of the items charged to the “ commercial power unit." and 
repaid out of the profits therefrom, but including the total actual 
and estimated cost of storage in Jackson Lake of 380,000 acre-feet 
below elevation 6.752. 

(19) The actual cost of the storage at Jackson Lake to elevation 
6,752. providing a storage capacity of 380.000 acre-feet, was 
$440,424.90. according to the cost records of the Reclamation Service. 
Reducing the total capacity from 380,000 acre-feet to 370.000 acre- 
feet by the reservation of 10.000 acre-feet to satisfy the prior claims 
of the North Side Twin Falls Company, the cost of the Jackson 
Lake storage water available to the Minidoka project was and is 
$1.19 per acre-foot. 

(20) Plaintiff is informed and avers that the construction of the 
permanent dam and incident features for storage of 380,000 acre-feet 
below elevation 6,752 in Jackson Lake Reservoir was completed at 

^an actual cost of $440,424.90, as set forth in paragraph 19; that the 
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said sum was included in the amounts charged against thjs water 
users of the gravity unit, now the Minidoka Irrigation Distract, and 
the pumping unit, now the Burley Irrigation District, undet public 
notices of March 9. 1907. March 30. 1909. December 30. 1911. and 
November 3, 1915. as set forth in paragraph 18; that the water users 
of the said units or divisions of the Minidoka project, undey-thj? 
terms of said public notices (the only notice required by law) have 


contracted to repay the said sum of $440,424.90. and that the jsaicL 
contracts as to the said sum are in full force and effect. Thu s the 
said cost of construction of Jackson Lake storage for 3 8(1000 

11 acre-feet below elevation G.752 lias been actually char ged to. 
the said Minidoka Irrigation District and to the | I G uriev. 

Irrigation District, and to no other district or division of the^JST^ 
doka project, within the meaning of subsection J of section 4 of the 
act of December 5, 1924 (43 Stat. 403). 

(21) The plairi^if is informed and believes, and so avers, | that all j 
money paid to theVdefom/ant and his predecessors on acdount of 
the- contracts for the\a^ of 102.000 acre-feet of water under thej 
Warren Act. as beret stated in paragraphs 13 and 1-^. supra, 
has been deposited in/iheSTnited States Treasury to the credit of 
the reclamation fund. in accordance with the provisions of section 
3 of the Warren Aft (38 StatN)25). 

(22) The act of December 5. 1924. section 4 (43 Stat. 7(j3). pro¬ 
vides as follows: 

“Si'bskc. J. That all moneys or profits as determined by the Sec- 
retarv heretofore or hereafter derived from the sale or rental of 
surplus water under the Warren Act of February 21. 1911 (Thirty- 
sixth Statutes, page 925). or from the connection of a newj project 
with an existing project, shall be credited to the project or |division 
of the project to which the construction cost has been charged.” 

(23) October 27. 1925. the plaintiff filed with the Secretary of 
the Interior, the defendant's predecessor, an application foi* certain 
credits, including, among other items, the plaintiff's share,! namelv, 
66.5%. of the moneys or prohts derived from the sale of 102.000 
acre-feet of water from the Jackson Lake Reservoir, as sjtated in 
paragraphs 13 and 14. supra, and 66.5% of profits of $1(31.106.65 
derived from the rental of storage water from Jackson Latye Reser¬ 
voir. the plaintiff's claims being based on subsection J of Section 4 
of the act of December 5. 1924. The plaintiff's application, itogether 

with other claims of other parties, was submitted to the First 

12 Assistant Secretarv of the Interior. Edward C. Finnely. acting 
for the then Secretary of the Interior, who rendered a deci¬ 
sion. September 29. 1926. a copy of which is annexed hereto and 
made a part hereof marked plaintiff's Exhibit u G,” denying the 
plaintiff’s application and claim for credit in so far as it involved the 
moneys or profits derived from the sale of 102.000 acre-feet of the 
capacity of Jackson Lake Reservoir to elevation 6.752. as heretofore 
stated, on the ground that the cost of the reservoir to elevation 
6,752—namely. $400.424.90—was charged in part to the gravity di¬ 
vision. in part to the pumping division, and in part to u hew divi¬ 
sions ” of the Minidoka project, the part charged to new divisions 
being 27.7 per centum of the cost of said 380,000 acre-feet of storage 
as of December 31, 1925. as follows: 

7 ' i 
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Capacity of reservoir_ 

Reserved tor Twin Falls North Side Land Company. 


Aere-feet 
3*0.000 
_ 10.000 


Balance to carry costs_370.000 


Gravity division.. 
Pun pins division. 
New divisions_ 


Totals. 


Acre-feet 

j 

Per cent 

Amount 

ITS. 220 1 

4S. 1 

$212.0 .1. $0 

S9. 7s0 

24. *2 

100. SIS. 20 

102.000 

27. 7 

121.504.90 

370.000 

KX). 0 

4-10. 424.90 


That the said 27.7 per centum of Jackson Lake storage below 
elevation 0.752 so allocated to new divisions constitutes the storage 
sold under the Warren Act, as set forth in paragraphs 13 and 14 
hereof: that if the said 27.7 per centum of the cost of storage, as 
aforesaid, was charged on the books of the Reclamation Bureau 
to new divisions of the project any such charges were made without 
authority of Congress, as required by section 1G of the act of March 
13. 1G14 (38 Scat. GOO), and are not supported by any public 

13 notice under section 4 of the reclamation act: that in attenmt- 

* 

ing to charge new divisions with 27.7 per centum of said cost 
tlie defendant and Ids predecessors have attempted to make a charge 
for construction cost which had already been charged in fact to 
the gravity and pumping divisions under public notices of March 
1). 1007. March 30. 1900. December 30. 1011. and November 15. 1015. 
as set forth in paragraph 18 hereof, and which cost also has been 
repaid in fact through returns from purchasers of the said 102.000 
acre-feet under the Warren Act. as sec forth in paragraphs 13 and 
14 hereof. 

(24) That during the period of project development, out of the 
storage below elevation G.752 allotted to the Minidoka project and not 
at the time required for project uses, certain quantities of water were 
used by nonproject water users under rental contracts, and the sum 
of 8181.10G.G5 was collected from this source for the benefit of the 
project. 1 nat as part of tne same proceedings recited in paragraph 
22 hereof plaintiff made application for its share of the said sum— 
namely. GG.5L thereof—under the said subsection J of the act of 
December 5. 1924. as set forth in paragraph 21 hereof, and said Fir-t 
Assistant Secretary Finney, acting for the then Secretary of the 
Interior, in his said opinion of September 25. 1926 (plaintiff’s Ex¬ 
hibit Ci G ”). to which reference is made in paragraph 22 hereof, 
allocated 27.7 per centum of the said sum. or 844.C26.54. to neve 
divisions of the Minidoka project, notwithstanding that the total cost 
of the said storage, as hereinbefore set forth, was charged to the 
gravity and pumping divisions of the project, and thereby denied 
plaintiff its proportionate share of the sum of 844.G2G.54 accruing 
from such water rentals. 

14 / (2 5) Theplainti ff applied for a rehearing, which was denied 

/ by-me Assistant KecretT *tv. December -3(-b4926: - 

(2G) The pTaifitflfls^Tdvisect^arfd avers that the TfrghLoLtlie land- 
owners and water users of the north side gravity unit of the Mini¬ 
doka project, represented by the plaintiff, to the moneys or profits 
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derived from the sale of the said 102.000 acre-feet of water from 
Jackson Lake Reservoir to the sixteen canal companies and districts 
as stated in paragraphs 13 and 14, supra, and to the water rentals 
hereinbefore described in paragraph 23. is a vested right under sub¬ 
section J of section 4 of the act of December 5. 1924 (43 Stat. 703); 
that the action of the defendant and his predecessors in office and 
those acting under his or their authoritv in attempting toj create 


visions 


so-called new divisions of the Minidoka project, or any dip 
other than the north side gravity unit and the south side pumping 
unit, which in law constitute the Minidoka project, and in allotting 
and crediting to any such new divisions any part of the mohevs or 
profits derived from the sale of the said 102.000 acre-feet of water 


from Jackson Lake Reservoir, or any part of said water rentals, was 
and is arbitrary and unwarranted and in direct violation of the plain 


& 

; 


t I 


% 


and specific provisions of the act of August 13. 1914 (38 Stat 
and of subsection J of section 4 of the act of December 5. 1924 (43 
Stat. 703). and has resulted in denying to the plaintiff, representing 
the landowners and water users of the north side gravity Unit, as 
well as to the landowners and water users of the south side pilmping 
unit, substantial rights granted to them bv the Congress: tipat the 
plaintiff and those whom it represents have no plain, adequate, or 
complete remedy aTlaw. and unless the defendant and his jsucces- 
sors in bliice a :u all persons acting under his or their authority 
15 are retrained and enjoined as prayed herein, the landowners 
and water user.- of the Minidoka project, represented by the 
plaintiff, will suffer irreparable injury and damage, in that thev 
will he denied the credits and payments authorized and d 
bv the said subsection J of section 4 of the act of December 
(43 Stat. 703). 

Wherefore, the premises considered, the plaintiff prays— i 

1. That the process of this court issue directed to the defendant, 
requiring him to appear and make answer,to this bill, but no(: under 
oath, an answer under oath being expressly waived. 

VAC* I 

2. That the defendant, his successors in office, and each find all 
persons claiming to act under his or their authority, be permanently 

enjoined from approving or carrying into effect the decisions of the 

mi 


i reeled 

5. 1924 



enjoined irom appi 
First Assistant Secretary of the Interior, acting for the thfn Sec¬ 


retary of the Interior, of September 29. 1920 (Exhibit *‘GT). and 
December 30. 1920: from crediting or paving the moneys orj profits 


,iy\. V. V. U4MV 1 % A.VMV' 4 .ii \/iil V i V V.I . V * * 1 M x/ 4 })cl \ *« » v ** v Ak*v/*ftv » w v* i ^ v< 

derived from the sale of 102.000 acre-feet of water from Jaeksoi 


on 




Lake Reservoir to the contract water users mentioned in paragraph 
13 of the plaintiff’s bill, or from crediting any portion of t]he sum 


to any 
%/ 

to any 


water users uuuer me Aimiaoxa project, otner man me pi 
representing the landowners and water users of the non 
gravity unit and the Burley Irrigation District, represent! 
landowners and water users of the south side pumping unit 


accruing irom water rentals, as set forth in paragraph 23. 
so-called new divisions or units of the Minidoka project or 
water users under the Minidoka project, other than the plaintiff, 

of the north side 
:i|ng the 
from 

crediting or paying any such moneys or profits, derived Bjorn the 
sale of the said 102.000 acre-feet of water and from said rental of 
waters, as aforesaid, to the extent of 66.5% thereof, to any so- 
called new divisions or units or water users under the Mini- 
16 doka project other than the plaintiff; from denying! to the 
plaintiff, representing the landowners and water users 


of the 
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north side gravity unit of the Minidoka project, a proper credit 
under subsection J of section 4 of the act of December 5. 1924 (43 
Stat. 703). to the extent of 6G.5 G thereof, on account of the said 
moneys or profits—to wit. moneys or profits derived from the sale 
of the said 102.000 acre-feet of water from Jackson Lake Reservoir 
and water rentals in the sum of 8l01.10(j.6f>: and that the defendant, 
his successors in office, and each and all persons claiming to act 
under his or their authority be required and directed, by a manda¬ 
tory order of injunction, to credit to the plaintiff, representing the 
landowners and water users under the north side gravity unit of 
the Minidoka project. (>r>.;V; of the moneys or profits derived as 
aforesaid from the sale of the said 102.000 acre-feet of water from 
Jackson Lake Keservior and water rentals as aforesaid, as directed by 
subsection J of section 4 of the act of December 5. 1924 (43 Stat. 
703). 

3. That upon the filing of this bill, or upon such notice as shall be 
fixed by the court, pending the determination of this suit, a pre¬ 
liminary order may be issued restraining and enjoining, pendente 
lite. the defendant, his successors in office, and each and all persons 
claiming to act under his or their authority from taking any action 

. » t 

as to which a final injunction is sought as hereinbefore prayed. 

4. That the plaintiff may have all such other and further relief 
as the nature of the case may demand and may be proper in equity. 

F. M. Goodwin. 

F. AV. Clements. 

Lawrence H. Cake. 

Attorneys for the Mlnldoha Irrigation District, Plaintiff. 

17 District of Columbia. *.*; 

I. F. M. Gqobwin. do solemnly swear that I am one of the 
plaintiff's attorneys: that I have read the foregoing bill and am ac¬ 
quainted with the contents thereof: that the statements of fact therein 
made are true to the best of my knowledge, information, and belief. 

F. M. Goodwin. 


Subscribed and sworn to before me. a notary public in and for the 
District of Columbia, this 31st day of January. 1929. 


[seal.] 


A I )EL A IDE SpR EC K EL M VEIL 
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Public Notices and Orders. Minidoka Project. Idaho 

Department of the Interior. 

Washington, March 9, 1907. 


public notice 

In pursuance of the provisions of section 4 of the reclamation act 
of June 17. 1902 (32 Stat. 388). notice is hereby given that water 
will be furnished from the Minidoka project in Idaho, under the 
provisions of the reclamation act. at the opening of the irrigating 
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season of 1907, for the irrigable lands shown upon fart unit 
plats of— 

Ts. 9 and 10 S., R. 22 E., Boise meridian. | 

Ts. 9 and 10 S., R. 23 E., Boise meridian. 

Ts. 8.9 and 10 S.. R. 24 E.. Boise meridian, 

Ts. 8 and 9 S-, R. 25 E.. Boise meridian. 


approved by the Secretary of the Interior and on file in tl>e local 
land office at Hailey, Idaho. | 

The limit of area per entry representing the acreage which, in the 
opinion of the Secretary of the Interior, may be reasonably required 
for the support of a family on the lands in question is fixed for 
the lands entered subject to the provisions of the reclamation act in 
general at 40 acres within one and one-half miles of the tovjns, and 
80 acres elsewhere, subject to the variations required by the physical 
conditions, the amounts being shown upon the plats for the| several 
farm units. 

The limit for which water-right application may be mjtde for 
lands in private ownership shall be 1(50 acres of irrigable land for 
each landowner. 

The charges which shall be made per acre upon the said! entries 
and upon lands in private ownership which can be irrigated! by the 
waters of the said irrigation project are in two parts as follows: 

1. The building of the irrigation system, $22 per acre, payable 
in not less than five nor more than ten annual instalments, each not 
less than $2.20 per acre. 

2. For operation and maintenance, which will, as soon as the data 
are available, be fixed in proportion to the amount of water used, 
with a minimum charge per acre whether water is used thereon 
or not. The operation and maintenance charges for the irrigation 
season of 1907 will be 40 cents per acre of irrigable land. 

The first instalment of said charges for all irrigable areak shown 
on these plats, whether or not water-right application is made 
therefor, or water is used thereon, shall be due and payable on or 
before December 1. 1907. at the local land office at Hailey^ Idaho, 
the total payment for 1907 being not less than $2.60 per ac^e. The 
building charge for subsequent years shall be due and pavable at 
the same place on or before December 1. and the operation and 
maintenance charge shall become due and be of the amount as an¬ 
nounced bv the Secretary of the Interior each year. 

James Rudolph Garfield. 

Secretary of the Interior. 

19 Plaintiff'* Exhibit “B” i 

Public Notices and Orders. Minidoka Project. Ida|iio 

' 

Department of the Interior. 

" Washington , March 30, 1009. 

PUBLIC NOTICE 

By the public notice issued March 9, 1907, certain lands u^ider the 
Minidoka project, Idaho, were opened to irrigation, the charges 


i 
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being fixed at $22.00 per acre of irrigable land for building the 
works and 40 cents per acre for operation and maintenance. By 
jmblic notice approved February 11. 1909. the annual charge for 
operation and maintenance was increased to GO cents per acre of 
irrigable land, beginning with the instalment due December 1, 1909, 
for the season of 1909. 

Notice is herebv given that for all irrigable lands aifeeted bv the 
public notices and orders heretofore issued, for which entries are 
hereafter made, the charge for building the irrigation svstem shall 
be §30.00 per acre of irrigable land, payable in not more than 10 
annual instalments, each payment of the charge for building opera¬ 
tion and maintenance being not less than $3.60 per acre, or some 
multiple thereof: Provided, however. That full payment may be 
made at anv time of anv balance of the building charge remaining 
due after certification has been made bv the Commissioner of the 

i 

General Land Office, that full and satisfactory compliance has been 
shown with all the requirements as to payment, residence, cultivation, 
and reclamation. 

All entries made hereafter for any of the lands described, whether 
for lands not heretofore entered or for lands covered by prior 
20 entries which have been canceled by relinquishment or other¬ 
wise. shall be accompanied by applications for water rights in 
due form and bv the first installment of the charges for building, 
operation, and maintenance. $3.60 per acre of irrigable land, and 
all applications for water rights made hereafter for lands in private 
ownership witliin the area described shall likewise be subject to a build¬ 
ing charge of $30 per acre, and must be accompanied by the first in¬ 
stallment of the charges for building, operation, and maintenance, 
§3.60 per acre of irrigable land: Provided. That where a prior entry- 
man or water right applicant has paid at least one full installment of 
the building, operation, and maintenance charges at the former rate, 
a water-right application made bv his successor in interest shall be 
subject to tlie same building charge of $22 per acre and to the 
charges for operation and maintenance in force from year to year 
in pursuance of the public notices and orders issued or to be issued 
by the Secretary of the Interior. 

The second installment shall, in all cases, be due on December 1 
of the year following that in which entry or water-right application 
is made. Subsequent installments shall be due on December 1 of 
each year until fully paid. 

All such entries and applications for water rights hereafter filed 
shall be subject to all other provisions of the public notices, orders, 
and rules and regulations heretofore or hereafter issued affecting 
the said project. 

R. A. Ballinger, 

Secretary of the Interior. 
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Plaintiffs Exhibit " C ” 
Minidoka Project, Idaho 


Department of the Interior, 
'Washington* December So. 1011, 


PUBLIC NOTICE 


I 

1. In accordance with the provisions of the act of June IT. 190:2 
(32 Stat. 388). known as the reclamation act. and the act of February 
13. 1911 (30 Stat. 902). authorizing a withdrawal and modification 
of public notices issued under the reclamation act. the following 
public notice is hereby issued for the gravity unit of the Minidoka 
project. Idaho. Those lands for which written acceptance of its 
terms and new water applications are filed in due form, as herein¬ 
after provided, which acceptances and applications when duly filed 
shall abrogate any former water-right applications for sucji lands, 
shall be relieved from the provisions and requirements of all public 
notices and orders heretofore issued therefor, except as mav bb herein 
provided. 

2. Entrymen or owners whose applications for water rights have 
been heretofore filed and accepted, and who do not accept ttye terms 
and conditions of this notice, may continue to pay the charges as 
heretofore announced and continue to be guided by the provisions of 
the public notices and orders previously issued in connection with 
the'r lands. 

3. Anv entrviiian who. under the order of March 18. 1911. secured 

* 

a stav of proceedings looking to cancellation of his entry bvimaking 
the payments required therein, may. at his option, be governed by 
the terms of this notice, or by paying on or before March 1,5, 1912. 
the balance of the charges now due in excess of one full instalment 

C. ' 

thereof, may resume payments in accordance with the public) notices 
and orders .heretofore issued. In default of action under this para¬ 
graph by March 15. 1912, the entry shall be subject to cancellation, 
without further notice. 

4. All entries hereafter made for any of the lands shown on the 
plats herein described, and all water-right applications hereafter 
filed therefor, shall be subject to the provisions herein contained: 
Provided. That in cases of written assignments of credits for at least 
one full instalment of the charges for building, operation, and 
maintenance paid under the notices and orders heretofore issued, for 
lands which had not prior to such assignment become subjeejt to the 
terms of this notice, the assignees or successors in interest may, if 
they so elect, continue to be governed bv such previous notices and 
orders. 

y.The limit of area for which water-right application may be 
made for public lands subject to the provisions of the reclamation 
act is shown for each unit on the farm unit plats of— 

Twp. 9 and 10 S., R. 22 E.. boise Meridian. | 

‘ 4 9 and 10 S., R. 23 E., 44 44 

44 8,9 and 10 S., R. 24 E., “ 44 

44 8 and 9 S., R. 25 E., 44 44 
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approved by the Secretary of the Interior on June IS. 1910. and 
amendments thereof, and on file, at tlie local land office at Hailey, 
Idaho. The limit of area for which water-right application may 
be made for lands in private ownership is 100 acres of irrigable land 
for each land owner. 

0. The term ** irrigable land *' as herein used shall be understood to 
mean the irrigable land shown on the farm unit plats enumerated in 
paragraph 5. 

(a) The term ** gravitv land ** as herein used shall be understood to 

mean any irrigable land for which water can now or m the future 

mav be furnished from the canal svstem at the grade of gravitv dis- 

* * * *' 

tribution without additional expense on the part of the I nited States 
for construction purposes. 

(b) The term ** high land ** as herein used shall be understood to 
mean any irrigable land situated above the grade of the gravity dis¬ 
tribution of the water supply, which would, therefore, require addi¬ 
tional works or expense to render it susceptible of irrigation. The 
lands listed in public notice of May 4. 1911. which are supplied with 
water by means of the raise in the banks of the C '-2 canal and the 
construction of laterals and other works in connection therewith are 
classed as “ high lands.** 

(c) Xo deduction! from the area on which payments are required 
on any farm unit will be made for lands above the grade of the dis¬ 
tribution of the water supply, unless such high lands exceed three 
acres in area. 

7. Works providing for the irrigation of certain of the high land 
areas in the project have been or will be constructed by the United 
States, as funds become available for such purpose, and the estimated 

cost of such construction is included in the building charges 
22 announced herein. Maps indicating the general location of 
such lands are on file in the local land office at Hailey. Idaho, 
and in the office of the U. S. Reclamation Service at Rupert. Idaho: 
but it is expressly understood that such maps are subject to modifica¬ 
tion after further investigation. The first instalment of the charges for 

* V 

building, operation, and maintenance for such lands shall become due 
as provided in paragraph 22. No other construction work by the 
United States for the irrigation of high lands within the gravitv unit 
is contemplated under the terms and conditions of this notice, but 
when anv entrvman or owner, shall by his own effort and expense, bv 
leveling, grading, pumping, or other means, render any of the high 
land on his farm unit available for irrigation, water will be furnished 
therefor at the rates and terms provided herein, and the charges on 
such areas shall become due as provided in paragraph 22. 

8. The cost of the construction of the project is in excess of the 
amount which will be returned by the repayment of the building 
charges heretofore announced. Acceptance of the terms and condi¬ 
tions of this notice; including the provision for graduated instal¬ 
ments, shall carry with it the agreement to pay the building charges 
hereinafter stated. Such charges also include the estimated cost of 
providing works for the irrigation of the certain high land areas 
referred to in paragraph 7. 

9. The building charge for all public land shown on the said farm 
unit plats for which an acceptance is filed under the terms of this 
notice shall be $30.00 per acre, payable in instalments as follows: 



WILBUR VS. 

MINIDOKA IRRIGATION DISTRICT 


15 

1st instalment_ 

_$1.00 

per acre. 

Vrtrl 

1.50 

4 * 

44 

3rd “ 

_ . . 2. OO 

44 

44 

4:h 

_ _ 2.00 

44 

44 

h 

2. 50 

44 

44 

Crh 

_ 3.00 

44 

44 

7th 

. 3.00 

44 

44 

Sth 

4. Oft 

• 4 

*4 

9th 

_ __ 4.00 

44 

44 

v~» 

£ 

_ 7.00 

44 

44 


4 ' 

44 

44 


10. Lands in private ownership for which water-right applications 
shall have been presented at the local land office in due form by quali¬ 
fied applicants on or before March 15. 191*2. shall be subject to the 
$30 rate payable according to the instalments set forth ip para¬ 
graph 9. 

11. For all land in private ownership, for which water-right appli¬ 
cations shall be made in due form by qualified applicants afteij March 
15. 1912. and within one year from the date of this notice the biuilding 
charge shall be $40 per acre, payable in instalments as folloivs: 

1st instalment_$1.00 per acre. 

2nd ** _ 1.50 

3rd ** _ 2.00 

4th “ _ 2.50 

5th “ __ 3.50 

6th ** _ 4.50 

7th ** __ 5.00 

Sth ** _ 5. 50! “ 

9th “ _ 6. 50 i 

10th " _ 8.00 " “ 

12. For all lands in private ownership, for which water-right ap¬ 
plications shall be made in due form, by qualified applicants more 
than one year from the date of this notice, and before such time as 
the Secretary of the Interior shall increase the charge by a subse- 
quent notice, the building charge shall be $40 per acre payable in 
10 equal annual instalments. 

13. For all land for which water-right applications have hethi here¬ 
tofore made and for which acceptance of this notice shall be filed, 
accompanied by new water-right applications, the first instalment 
of the building charge shall be due Dec. 1, 1911, and subsequent 
instalments on Dec. 1 of each year thereafter. 

14. All amounts heretofore paid or credited on account of the 
building charge for any farm unit shall, upon acceptance of the terms 
and conditions of this notice, be credited upon the building charges 
for the same farm unit, and applied to the settlement of thej instal¬ 
ments as they become due until all of said amount has been applied. 
The remainder of any instalment and all subsequent instilments 
shall be due on the dates hereinbefore provided. 

15. The operation and maintenance charges per acre for the year 
1910 due Dec. 1.1910, and for all previous years shall be as announced 
in previous public notices, and no person who has heretoferej filed a 

water-right application shall be qualified to accepc the terms of 
23 this notice until all charges for operation and maintenance due 
and unpaid on his farm unit under previous public notices and 
orders have been paid: Provided, That the terms of this notice may 
be accepted before April 1,1912, without prior payment of the opera- 

71388—29 — 3 
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tion and maintenance charge for 1911, which is payable on or before 
April 1. 1912. All amounts in excess of 75 cents per acre of irrigable 
land heretofore paid on account of the operation and maintenance 
charge against any farm unit for the year 1911 shall, upon acceptance 
of the terms and conditions of this notice, be credited upon the opera¬ 
tion and maintenance account for the same farm unit, and applied to 
the settlement of the instalments as tliev become due until all of such 
amount has been applied. 

10. As to the public lands now unentered and the public lands for 
which entry is hereafter canceled and new entry made without 
written assignment of credits, the first instalment of the building 
charge and the first instalment of the operation and maintenance 
charge, other than tile drainage charge, shall become due on Dec. 1 
following the date of the entry thereof; and against the private lands 
for which water-right application has not yet been made, the 
first instalment of the building charge and the first instalment of the 
operation and maintenance charges other than the drainage charge, 
shall become due on Dec. 1 following the date when water-right 
application in due form is made therefor. Subsequent instalments 
shall in each case become due Dec. 1 of each year thereafter. 

17. All entries hereafter made for any of the lands within the 
gravity unit shall be accompanied by water-right applications in due 
form, and all water-right applications hereafter tiled, whether for 
public or for private lands, shall be accompanied by the amount of 
all charges which mav have accrued against such lands and remain tin- 

v_. • 4. 

paid or not assigned in writing. Credits shall be allowed for water- 
right charges paid only when the same shall have been assigned in 
writing and when the water-right application was uncanceled of 
record at the date of the assignment. 

W-' 

18. No charges shall accrue against any public lands subject to 
entrv until the date of entry, nor against anv private lands for 
which water-right application has not yet been made, until appli¬ 
cation therefor is made, except that portion of the operation and 
maintenance charge on account of drainage works, which will be 
separately stated and announced from year to year as a portion of 
the operation and maintenance charge, and become due on December 1 
of each vear. Drainage charges herein and hereafter announced shall 
accumulate against all the lands in that portion of the project to 
which such charges apply, regardless of whether the lands be entered 
or unentered, or whether water-right application has been made 
therefor or not. Before entry is allowed on any such public lands 
subject to entry, or ! water-right application is accepted for any such 
public or private lands, payment will be required of the sum of all 
unpaid drainage charges which became due in previous years. 

19. It is impracticable to determine at this time the ultimate extent 
of drainage works which will be required to maintain the irrigabilitv 
of the lands of the project. The cost of such works on the north 
side of Snake Rivet* will be apportioned over all lands on the north 
side of said river against which other charges under this notice 
are now apportioned, and subsequent amendment of these areas will 
be subject to similar future charges. All persons taking advantage 
of the terms of this notice and filing water-right applications here¬ 
under. agree to pay the operation and maintenance charges announced 
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and to be announced by the Secretary of the Interior and agree that 
such operation and maintenance charges will include the cost of 
drainage works. Nothing contained in this paragraph shall be con¬ 
strued to change the terms for payment of drainage works by water- 
right applicants who do not accept the terms and conditions of this 
notice. 

20. For lands subject to water-right charges under the tefms of 
this notice the portion of the instalment for operation and qiainte- 
nance due December 1, 1911, shall be seventy-five cents per acre. The 
operation and maintenance charges for such lands including drainage 
cost, due on December 1. 1912, and December 1 of each year there¬ 
after. until further notice, shall be $1.50 per acre, of which 7(5 cents 
is the drainage charge. The operation and maintenance change, as 
soon as data are available, will be fixed in proportion to the Amount 
of water used, with a minimum charge per acre whether water js used 
thereon or not. Water will not be delivered during anv veai while 
the operation and maintenance charge for the previous year or years 
remains unpaid. The portion of the operation and maintenance 
charge for drainage for any year shall not exceed one dollar per acre. 

21. All building charges are payable at the local land office at 
Hailey. Idaho, in not more than ten annual instalments, and full 
payment mav be made at anv time of anv balance remaining ijnpaid. 
but final water-riglu certificate and patent will not issue until after 
certification that full and satisfactory compliance with the require¬ 
ments of law has been shown as to payment, residence, cultivation, 
improvement, and reclamation. 

22. Charges for high lands for which water mav hereafter be made 

v_ v •/ 

available shall become due at such date after water becomes available 
for their irrigation as mav be announced bv the Secretary of the 

v «/ •/ %J 

Interior. 

23. This notice does not apply to the lands irrigated from the 
south side pumping unit of the Minidoka project, but owners or 

entrvmen of lands wholly or partly irrigable bv gravity from 

24 tlie south side gravity canal mav obtain the benefit of this 

• •/ «/ 

notice as to their gravity areas by filing acceptances pro¬ 
vided herein. Xo drainage charge shall be apportioned against such 
lands until the Secretary of the Interior shall determine that (drain- 
age works are to be constructed on the south side and shall announce 
the charges therefor. 

24. The following provisions are hereby established as necessary 
and reasonable regulations applying to all water users under thle proj¬ 
ect. including those remaining subject to previous public notices and 
orders: 

(a) In order to maintain the efficiency of the distributing or sub¬ 
lateral systems not owned by the United States so that all lancjs enti¬ 
tled to water may receive an adequate supply, the United States will, 
when necessary, furnish the work, supplies, materials, and services 
required to properly construct, maintain, and operate such laterals 
or sublaterals as, at any time, give evidence of inadequate attention 
on the part of the water users deriving a water supply therefrom. 
The cost of all such work, material, and services will be apportioned 
equitably against the land supplied by such laterals or sublaterals, as 
part of the instalment of the charges under the reclamation act. 


IS 
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Such charges shall become vine or: December 1 of the year in which 
the work is done. No tract against which such charges may have 
become due will be entitled to water until same shall have been paid. 

(b) In the operation and maintenance of the drainage system of 
the project repairs'are at times necessitated through accident or neg¬ 
ligence on the part of the individual water users, or through damage 

i x m _ . _*■ 

caused by sublaterals supplying several such water users. In order 
that such damages may be promptly repaired, and the cost equitably 
apportioned, it is hereby ordered that if. after written notice from the 
project engineer to the responsible individual or proper officer of the 
district organization, as the case may be. such repairs are not 
promptly and properly affected, then the United States will supply 
the necessary labor, material, and supplies for such work, and the 
charges shall be apportioned and collected in the same manner as 
provided in paragraph 24 (a), and no tract against which such 
charges may have become due will be entitled to water until same 
shall have been paid. 

(c) In order to insure the delivery of water to all lands entitled 
thereto, the United 1 States shall at all times have the right to control 
all head gates and other structures on the project, and shall have the 
right to possession of the keys to all locks thereon. 

25. Acceptance of the provisions of this notice shall be in the fol¬ 
lowing form executed on a copy hereof. 


FORM OF ACCEPTANCE 


I. entry man or owner of farm unit_in section_two. 

% 4 

_, S.. R._E.. B. M.. in the Minidoka project. Idaho, do hereby 

accept the terms and conditions of the above, and consent to the 
abrogation of my former water-right application, and present here¬ 
with a new water-right application hereunder. 

Date_ 


Witness to signature: 


2(>. All public notices and orders heretofore issued for the project 
shall remain in full force and effect except as herein specifically 
modified. 

27. The stay of'proceedings granted by orders of March IS and 
March 31. 1911. shall terminate on March 15. 1912. 

Walter L. Fisher, 

i Secretary of the Interior. 
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Plaintiff'* Exhibit "IE 

Draft of January 2G. 1917 


JACKSON LAKE STORAGE AGREEMENT BETWEEN UNITED STATES AND 
ABERDEEN-SPRINGFIELD CANAL COMPANY 

This agreement made this 4th day of June, 1917, between United 
States of America and its assigns, pursuant to the provisions of 
the act of Congress of June 17. 1902 (32 Stat. 388). known as the 
reclamation act, and acts supplementary thereto and amendatory 
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thereof, and particularly sections 2 and 3 of the act of Cbngress of 
February 21.1011 (36 Stat. L. 925). known as the Warren Act. acting 
in this behalf by I). W. Cole, senior engineer, of the Unijted States 
Reclamation Service, thereunto duly authorized by the Secretary of 
the Interior, party of the first part, and Aberdeen-Springfield Canal 
Co., a corporation duly organized and existing under the laws of the 
State of Idaho and having its principal place of business at Aber¬ 
deen. Idaho, party of the second part, hereinafter stylecl the con¬ 
tractor. its successors and asisgns. 

Witnesseth 

Whereas, the contractor owns and operates that certain irrigation 
canal known as the Aberdeen-Springfield Canal which diverts water 
from Snake River at a point on the right bank thereof in section 34, 
Township 1 south, range 36 east, B. M., for the irrigation of about 
65.000 acres in Bingham and Power Counties, Idaho, and js engaged 
in the operation of said canal for the purpose of furnishing water to 
the lands lving thereunder, and 

m • 

26 Whereas, under the act of Congress, approved June IT, 1902, 
known as the reclamation act, the Secretary of thje Interior 

has approved and through the Reclamation Service has constructed 
that certain irrigation project in the State of Idaho, knojwn as the 
Minidoka project, and in connection with said project has constructed 
a dam at the outlet of Jackson Lake. Wvoming, and has created 
thereby a storage reservoir, known as Jackson Lake Reservoir, and 

Whereas, under date of February 25. 1913, the United States en¬ 
tered into a contract with the Kuhn Irrigation and Canalj Company 
and the Twin Falls Canal Company for the enlargement of said 
Jackson Lake Reservoir from an estimated capacity of 3S(j).000 acre- 
fact to an estimated capacity of 780.000 acre-feet, and whereas under 
the terms of said contract the storage available from said enlarged 
reservoir below elevation 6752, U. S. Reclamation Service Survey 
and U. S. Geological Survey datum (approximately 38(1,000 acre- 
feet). is reserved to the United States, and 

Whereas, there is a surplus of storage capacity available in said 
reservoir below said elevation of 6752 over and above the needs of the 
Minidoka project. 

Xow, therefore, the parties hereto do covenant and agree with each 
other as follows: 

Article 1 . The United States will furnish the contractor out of 
that portion of said Jackson Lake Reservoir below said! elevation 
6752 the use and benefit of forty thousand acre-feet of storage 
capacity, and will each year after the date hereof turn opt of said 
reservoir for the contractor, as nearly as is reasonably practicable, 
the proportionate part of the stored water actuailyj available 

27 from said reservoir below said elevation 6752 that fbrty thou¬ 
sand acre-feet capacity is of the total available capacity of said 

reservoir below said elevation 6752, provided the contractor Jorder and 
pay for the same in the manner herein agreed. 

Article 2. It is agreed and understood that after the di}te hereof, 
and until such time as the available capacity of the reservoir below 
said elevation 6.752 may be changed by the lowering of the channel 
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of Snake Hirer near the outlet of Jackson Lake, as nearly as is 
reasonably practicable, and subject to the same proviso named above, 
the proportion of the available water supply of said reservoir, be¬ 
low elevation 6.752. to be turned out for the contractor each year 
shall be 2/19ths. 

Article 3. It is understood that the plans of the United States in¬ 
clude the digging out at some future time and lowering of the chan- 
nel of Snake Hirer near the outlet of Jackson Lake about two (*2) 
feet, and such work would make it possible to draw down the level 
of the lake about two (2) feet lower than is practical at the present 
time, and thereby further increase the available storage capacity of 
the reservoir about 35.000 acre-feet, which additional amount would 
be below the said 6.752 elevation. 

Article 4. It is further understood that the United States re¬ 
serves the right at its own expense, and at such time as it shall find 
desirable, to lower the river channel near the outlet of Jackson Lake, 
and to obtain and use or dispose of the additional storage made avail¬ 
able by said change in the river channel, and the contractor shall 
have no interest in any additional storage which mav be made avail- 
able by such change in the river channel. 

Article 5. It is agreed and understood by the parties hereto that 
in the management of the reservoir bv the United States, in so 

V § */ 

2S far as practical, none of the parties hereto will order water 
turned out needlessly, but that as much as practical of the 
surplus storage which is not needed for beneficial use during that 
vear shall be left in the reservoir until the next vear in order to guard 
against the possibility of a shortage in the supply necessary to till 
the reservoir the following year. This provision shall not be con¬ 
strued to prevent the water being turned out when necessary to make 
repairs or changes in the dam. and nothing herein contained shall 
be construed as placing any restrictions upon the right of the United 
States to sell or otherwise dispose of any part of its reserved share 
of said reservoir capacity not hereby disposed of to the contractor. 

Article 6. The water herein agreed to be turned out for the con¬ 
tractor shall be delivered and measured at the outlets of the Jackson 
Lake Reservoir, and the contractor will stand in proportionate share 
of all losses incurred in running stored water through the channel 
of Snake River from Jackson Lake to the Woodville gaging station, 
or other suitable Snake River gaging station which the United States 

V K. C 

may. at its option, at any future time establish at any convenient 
point in Snake River where such losses may be more accurately de¬ 
termined for application to all canals diverting from Snake River in 
the general irrigated territory centering at Idaho Falls. 

C ' _i • i 

Article 7. In order to provide a definite and simple method of 
distributing the said losses among the several projects interested 
therein it is hereby agreed that the proportion of loss to be charged 
to the contractor shall be the same proportion of the total loss 
between Jackson Lake and Woodville station, or other station estab¬ 
lished as provided above, chargeable to that portion of the reservoir 
below said elevation 6.752 that is named in articles 1 and 2 
29 hereof as the contractor’s proportionate interest therein. 

Article 8. The contractor agrees to distribute the amount 
of stored water furnished to it under this contract in full compliance 
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with the provisions of sec. 2 of the act of Congress of February 21, 
1911 (36 Stat. L. 925), known as the Warren Act. 

Article 9. The water to be delivered to the contractor sliall be 
turned out as required by the contractor during the low-water! period 
of the irrigation season at a rate of deliverv not in excess) of its 
proportionate share of the available outlet capacity, and. subject to 
the provisions of article 5. the United States to be notified!of the 
rate of deliverv desired in abundant time to enable it to transmit 
the proper instructions to its agent in charge of the dam and storage 
works. 

Article 10. For the said above-named storage rights in Jackson 
Lake Reservoir agreed to be furnished to the contractor, the con¬ 
tractor will pav the United States the sum of one hundred sixtv 
thousand ($160,000.00) dollars, which said sum shall be payable in 
the following installments, due and payable on the following dates 
and upon the following terms and conditions, to wit: 

** Payable in ten (10) equal annual installments, the first of which 
installments shall be paid in cash: a certified check for the amount 
of such first installment, payable to the special fiscal agents of the 
I'. S. Reclamation Service to accompany this contract, and lone in¬ 
stallment on December 1st of each vear after the vear namec in the 

% * 

date of this contract, until the whole thereof has been paid. Xo 
interest will be charged on said deferred installments if paid when 
due. but any of said installments or any part thereof which is not 
paid when due shall bear interest at the rate of 12 ( /< per annuln from 
maturity until paid/’ | 

Provided, however, that the contractor shall have the option at 
any time before December 1st. 1917. to exchange this con- 
30 tract for a cash payment contract, under the provisions of 
which he will pay to the United States the sum of $2.60 per 
acre-foot of storage capaeitv in addition to the initial installment 
of 40 per acre-foot paid hereunder, or the total cash price of $3.00 
per acre-foot, aggregating $120,000.00 for the said 40.000 acre-feet 
of water-storage capacity. 

Article 10 y>. For effective delivery of the correct proportion of 
water under this contract, the contractor agrees to install suitable 
head gates for regulating inflow to his canal, together with such 

V v * V. 

flume, weir, orifice, or other means of water measurement as mav 

•/ 

be required by the statutes of Idaho, or the requirements' of the 
State engineer, and which shall be acceptable to the United States 
Reclamation Service, and the United States shall not be obliged to 
deliver stored water to the contractor until such provision for 
tion has been made. 

Article 11. And whereas, under the said contract betwjeen the 
United States and the Kuhn Irrigation and Canal Company and 
the Twin Falls Canal Company, it is provided that one-half (*4) 
the cost of operating and maintaining the reservoir and delivering 
water therefrom shall be charged to the parties entitled to tjhe stor¬ 
age above said elevation 6.752, and the other one-half (y>) to those 
entitled to the storage below said elevation 6,752. 

Article 12. It is further agreed that the contractor will pay to 
the United States each year its proportionate share, as denned in 


regula- 
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articles 1 ami 2 hereof, of one-half (%) the cost of operating and 
maintaining said reservoir and delivering water therefrom, including 
the following items, and in the following manner: That on or be- 

31 fore the first delivery of stored water to the contractor (luring 
the first season of this contract and on or before April l>t of 

each year thereafter, the United States shall furnish the contractor 
an estimate of the cost and expense to be incurred during the cal¬ 
endar year for the maintenance, operation, and repair of the Jack- 
son Lake Dam. Reservoir, and works in connection therewith, and 

the deiiverv of water therefrom, and in securing the protection of 
• ' * 

said water between the reservoir and the points of intended use, 
and preventing the diversion of said water by parties who are not 
entitled thereto, and any damage or expen.se in the running of 
said water: and during said first season, on or before thirty (30) days 
after the date of delivery of said estimate, and each year there¬ 
after on or before May first following the delivery of said estimates, 
the contractor will pav the United Slates its proportionate share as 
herein above defined of said estimated cost and expense: that on or 
before April first following the end of said calendar year the United 
States will furnish the contractor a statement of the actual cost and 
expense of said operation and maintenance and deiiverv of water, 
including the items above mentioned, as determined bv the Director 
of the United States Reclamation Service, and within thirty (30) 
davs after the deiiverv of said estimate the contractor shall pav to 
the United States or the United States shall refund to the contractor 
a sufficient amount of money so that the total amount paid by the 
contractor to the United States for each year's operation and main¬ 
tenance charges as finally adjusted shall he its proportionate share 
as herein above defined of said actual cost and expense, as shown 
by said statement. 

Article 13. Any and all charges herein agreed to be paid by the 
contractor to the United States, if not paid when due. shall 

32 bear interest from and after the date that the same come due 
until paid at the rate of 12% per annum. 

Article 14. No water need be turned out or delivered for the 
contractor during any year until all charges herein provided to be 
paid by the contractor prior to that time have been paid, and should 
any such charge remain unpaid for more than a year after the same 
becomes due and payable the Secretary of the Interior may at his 
option terminate this contract by notice in writing to the contractor, 
and the contractor shall thereafter have no further right, title, or 
interest in said reservoir or the water thereof, and the contractor, 
for itself, its stockholders, water-right holders, successors, and assigns, 
and all persons claiming under or through the said contractor ex¬ 
pressly consents and agrees that after such cancellation all rights 
to receive water from said reservoir under or by reason of this con¬ 
tract. or under or bvyeason of the previous delivery of water here¬ 
under. shall thereupon terminate and revest in the United States 
as fully and completely as if no contract had ever been made and no 
water had ever been furnished from said reservoir. 

Article 15. In case of the termination of this contract in the 
manner above authorized it is agreed that any payments theretofore 
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made by the contractor under this contract shall be the rental price 
of the use theretofore allowed the contractor of said reservoir'capacity 
and the stored water theretofore delivered to the contractor. 

Article 16. The title to and management of the said Reservoir 
shall be subject to the provisions of sec. 0 of the said act of Congress 
of June IT. 1902 (32 Stat. 388). 

Article 17. The provisions of this contract shall be i binding 
upon and inure to the benefit of the successors ant) assigns 
33 of the parties hereto. 

Article 18. The sums hereinabove named and agreed to be 
paid by the contractor to the United States shall be and remain a 
lien upon the canal system and irrigation works, and all other prop¬ 
erty of the contractor in the counties of Bingham and Power, Idaho, 
from the date of the execution of this contract until paid, or until 
terminated in the manner above authorized, and upon the failure or 
neglect of the contractor to pay any one or more of said installments 
when due the Secretary of the Interior may. at his option, declare 
the whole of said indebtedness immediately due and payable and 
may foreclose said lien in the manner provided by law for jthe fore¬ 
closure of a mortgage. 

Article 19. Xo Member of or Delegate to Congress, or Resident 
Commissioner, after his election or appointment, or either before 
or after he has qualified, and during his continuance in office, shall 
be admitted to any share or part of this contract or agreement, or 
to any benefit to arise thereunder, except in the case of an incor¬ 
porated company where the contract is made for the general benefit 
of the corporation. 

United States of America, 

By I). W. Cole. Senior Engineer . U. S. R. S. 


[seal] 


A 15EBDEEN-S DRIX C.F I ELI) CaX.AL COMPANY. 


By Man a Fugate, President. 

Attest: 

Glenn W. Fugate, Secretary. 
Approved June 21. 1917: 

Morris Bien, Acting Director. 
Approved as to form: 

B. E. S., Dist/dct Counsel. 

Date June 9, 1917. 


34 State of Idaho. 

County of Bingham , ss: 

On this 6th day of June, in the year 1917. before me. G. A. Bortel, 
a notary public in and for said county, personally appeared Maxima 
Fugate, known to me to be the president of the corporation that 
executed the instrument, and acknowledged to me that suchicorpora¬ 
tion executed the same. 

[seal. | G. A. Bortel, Xortary Public. 

My commission expires Mch. 26, 1918. 

713SS—29-1 
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35 7-531. Feb.. 1924. 

Plaintiff* exhibit '' E'' 

Department of the Interior, 

Bureau of Reclamation. 

Office of the Commissioner, 
Washington* I). C.. January JO. 1020. 

certificate 

Pursuant to the provisions of the act of Congress approved 
August 24. 1912 (37 Stat. 497). I hereby certify that the annexed 
copies of reports of the central board of cost review, dated Sept. 
27. 1915. and of the ireport of the local board of cost review, dated 
June. 1915. both in connection with the Minidoka project, consti¬ 
tute a full. true, and literal exemplification of said copies as con¬ 
tained in the official files in the custody of this office. 

In witness whereof I have hereunto set my hand and caused the 
seal of the Bureau of Reclamation to be affixed this 30th day of 
January. A. D. 1929. 

[seal. I 

Dopartmvnt of the Interior, Bureau of Reclamation. 1902. 

i El wood Mead. 

i Commissioner, Bureau of Reclamation. 

36 262-DS. Separate folder 

Subject:- Davis, chief counsel. 10/20 R. S. 


I)ep*t. of the Interior. Received Oct. 8, 1915. Secy's office. Divi¬ 
sion of Mails and Files. 

Dep’t. of the Interior. Received Oct. 8, 1915. to Reclamation. 
Secy's off. Mails & Files. 

Dep't. Received Oct. 8. 1915. office of the Secretary. 

May 8/17. copy to P. M. Burley, Idaho. 

Department of the Interior. 

United States Reclamation Service. 

Berkeley. Cal.. Sept. 27. 101J. 

Hon. Franklin K. Lane. 

Secretary of the Interior. Washington, D. C. 

Sir: The central board of cost review has had under consideration 

» 

the reports of the local boards of cost review on the Okanogan 
project. Washington: the Orland project. California: and the Mini¬ 
doka project. Idaho, and begs leave to submit the following report 
thereon: 

The reports of the local boards of cost review on each of these 
projects were unanimous, and we believe are in accord with the in¬ 
structions issued by the department governing their action. We 
have, therefore, approved the reports, except in the particulars noted 
below : 

OKANOGAN. WASHINGTON. PROJECT 


The findings and recommendations of the local board of cost 
review are approved. We find the total cost of the project to be 
$785,097.91. but recommend that there be eliminated from this the 
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charges of the Washington office, amounting to $13,910.09. jand the 
cost of Colville extension surveys, amounting to $j4,529.57, 
37 making, if this recommendation is approved, the net construc¬ 
tion cost to be repaid, $706,657.05. 

Oct. 8, ’15. 39441. 

We find the total acreage from which repayments are to (be made 
to be 8,325 acres paying the full charge, 153 acres of credit lands on 
which repayments are to be made at the rate of $75.00 per alcre. and 
89 acres of land paying under previous public notices oji which 
repayments are to be made at the rate of $70.00 an acre. W^ concur 
in the recommendation of the local board of cost review that the pay¬ 
ments on the 8.325 acres be fixed at the rate of $91.00 per acre, the 
reasons for this being fully set forth in the report of the local 
board of cost review and need not be restated here. 

If the expenses of the Washington office and of the Colville ex¬ 
tension surveys are not eliminated, then the price per acre sjiould be 
correspondingly increased. 

! 

ORLAND, CALIFORNIA, PROJECT 

The report of the local board of cost review on the Orlamjl project 
is approved. We find the area of the completed project to be 20,200 
acres of land, and we fix the total cost at $888,800.00, but recjommend 
that there be deducted from this and eliminated from th^ cost of 
the project the expenses of the Washington office, amounting to 
$13,258.77. which we regard as administrative and not construction 
cost properly chargeable to the water users. 

If this recommendation is approved, the amount to be collected 
from the water users of the Orland project will be $875,541.23, and 
repayments would have to be made at the rate of $43.35 per jacre. If 
not approved, the repayments should be made at the rate <|)f $44.00 
per acre. 


38 


MINIDOKA, IDAHO. PROJECT 


The findings of the local board of cost review on the ^linidoka 
south side project are approved. We fix the total construction cost 
to be returned at $2,785,307.00. We concur in the recomm|endation 
of the local board of cost review that there be no eli|nination 
of the Washington office expenses, because the amount is so small, 
being only about sixteen cents an acre, or less than one cent an acre 
a year during the period of repayment. 

We concur in the finding of the local board of cost review fixing 
the total area of the south side pumping unit at 49.000 ac|res. pay¬ 
ments on which are to be as follows: 


30.660 acres at_ 

18.340 1 acres deeded and Suite land ar. 


$56. 45 
i . dO 

Respectfully submitted. 

Elwood Mead, Chairman. 
Wm. L. Marshall.! 

I. D. O’Donnell, j 

Note.— Here follows plat of the Minidoka project in Idaho, being 
map No. 14595 of the Department of the Interior, Unitejd States 
Reclamation Service. j 


5 Increased price because laterals are carried to each forty-acre tract. 
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June. 1915. Board of Review 


1. Tiie Minidoka project presents special problems in deciding 
upon the building charges, because of the fact that one unit of the 
project, called the gravity unit, is served bv gravity canals, and 
the other, called the pumping unit, is served by pumping: that 
inside the gravity unit there are isolated tracts of high land served 
by pumping and drainage water lifted by power: that the main 
canal which serves the pumping unit serves also a large body of 
gravity land: that the two units are served bv the same diversion 

c •• • 

dam; that storage has been provided for both units, both locally 
in connection with the diversion dam and at Jackson Lake, in Wyo¬ 
ming ; that a power plant lias been constructed, utilizing the head 
created by the diversion dam to generate power used upon each 
unit: that the power generated at this plant is being sold for com¬ 
mercial purposes on both units; that on the pumping unit laterals 
have been carried to. every 40 acres on State lands, whereas on the 
remainder of that unit laterals are carried only to every 80 acres; 
and. finally, that there is a telephone system and buildings of various 
kinds used in common bv both units. 

2. A board report, dated December 17. 1910. recommended the 
establishment of a commercial power unit for the operation of the 
commercial power business. The creation of this unit seems a neces¬ 
sity for the full utilization of the power upon the project. There is 
a great surplus of power to be disposed of outside the irrigation 
season, and this will require a constant expansion in the building 
of new transmission lines, the establishment of new substations 






















WILBUR VS. MINIDOKA IRRIGATION DISTRICT 


27 


41 and the enlargement of the old. If the commercial nower 
unit is not established, the commercial power investment must 
be divided between th 
fund after the cost of 


v'.« Uiv. i Viiu »» V A ill » V uwiiiv *4 V *1* 

he two irrigation units, and as there wjill be no 
f the two units has been announced from which 


new extensions can be made thev will have to wait accumu 


at ion of 


profits from the earnings, a course which will greatly retard the 
use of power and the development of the project. This board agrees 
as to the desirability of the establishment of the commercial power 
unit. 

3. The gross costs of the various features, exclusive of drainage 
and the distribution of charges recommended by the board, are given 
on pages 13 & 14. 

4. In distributing the costs of features common to both irrigation 
units the board decided that some, like dam & spillway, soil investi¬ 
gations. etc., should be divided on an acreage basis. The best figures 
obtainable at this time as to irrigable acreages are the following: 


North side gravity lands_(vSj.'OO acres 

South side gravity lands_ 71.500 


t 

V 

(, 

1 


Total, gravity unit_ 71.000 acres [. 

Total, pumping unit_ 49.000 acres | 

Division of costs on an “acreage" basis, therefore, throws 59.2% 

40.8% 


* 


The ae- 
are now 


to the gravity unit and 40.8% to the pumping unit, 
tual areas of irrigable lands, as modified by recent rulings, 
being obtained bv survey. The final figures will differ slightly from 

v %/ %, v * | • 

those given here, but probably not enough to affect the distribution 
of costs. 

5. Features pertaining to the use of water, like storage works, 
stream measurements, etc., the board thought sljould be 
42 divided on the basis of maximum canal capacity devoted 

to each unit. The safe capacity of the main north side 

canal is 1.420 second-feet. The capacity for the main sduth side 


canal for gravity lands is 185 s. f. 


1.00*5 s. f. 
811 s.f. 




w. The 
plant is 


Tot.-il canal capacity for gravity unit_ 

Total canal capacity for pumping unit_ 

Division of costs on “ canal capacity" basis, thereforeL throws 
66.5% to the gravity unit and 33.5% to the pumping unit. 

6. The board believed that the power plant and related features 
should be divided on the basis of use of power as determined |by maxi¬ 
mum summer demand. 

The present capacity of the power plant is 7,800-8.000 k. 
peak demand of the south side pumping unit at power 
7.300 k. w. 

The peak demand of the gravity unit at the power plant % 350 
k. w. The present peak demand for commercial power coincident 
with the peak for pumping at the power plant is 200 k. w. 

The maximum demand for pumping comes at the period when the 
days are long and the weather is hot. so that no current I at all is 
used for hearing and very little for lighting. As already stated, the 
present summer peak of the commercial load does not exceed 200 
k. w. On the other hand, a very large part of the capacity of the 
power plant is needed for hearing and other commercial J loads in 
the winter season. Considering that less than 3 per cerft of the 
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power plant capacity is now used for commercial purposes in sum¬ 
mer. and the great uncertainty regarding how much of it may be 
used in winter, it is recommended that no part of the power plant- 
costs should be charged to the commercial power unit, but that tlie 
entire cost of the plant should be divided between the gravity unit 
and the pumping unit in the proportion of their maximum demand 
for power. Distribution of costs on u power demand** basis, there¬ 
fore. throws 4.4% to the gravity unit and 95.6% to the pump¬ 
ing unit. 

43 7. General items like expert engineering. Washington office 
administration, etc., the board has divided on the basis of 

cost of the two units. Tn arriving at the percentage to be used for 
division on this basis the total cost of each unit was obtained exclu¬ 
sive of the items to be so divided, also excluding “drainage" from 
the gravity unit and O. & M. during construction*' from both the 
gravity and pumping units. The percentage obtained in this way 
was 46.0% to the gravity unit and 53.4% to the pumping unit. 

8. The following features were handled as special cases: 

Feature ir 1-g—Detail topographic survey.—The actual cost of 
this work chargeable to each unit is available. 

Feature ir3%b—Main south side canal.—This canal carries water 
both for that portion of the gravity unit south of the river and for 
all of the south side pumping unit. The water for the pumping unit 
is carried the whole length of this canal to the pumping station*, 
while that for the gravity unit is taken out here and there bv laterals, 
so that the proportion of the canal actually used for serving gravity 
lands becomes smaller and smaller as the lower end of the canal is 
approached. 

A special study of: this case was made by Mr. Longwell. assistant 
engineer, in August. 1914. by dividing the canal into divisions, deter¬ 
mining the cost of each, and then ascertaining the capacity of each 
division devoted to each unit. This resulted in charging 13.3% of 
the cost of this canal to the gravity unit, and 86.7% to the pumping 
unit. 

Feature ±rS —Telephone lines: feature 11 —Buildings.—These two 
features are divided; geographically because of the fact that when 
either unit of the project is taken over by the settlers the por- 

44 tions of these features lying within the limits of such unit 
would naturally go with it. 

Feature No. 9—Transmission lines.—An equitable division of the 
transmission lines is simple as regards the branch lines which 
serve special units and must be charged accordingly. As regards 
the circuits, however, the division is difficult by reason of their com¬ 
mon use. The part of the line from the power plant to Roes carries 
the commercial current as well as a very small amount of current for 
the north side gravity unit and a larger amount for the south side 
pumping unit carries current for the commercial power unit, espe- 
the south side pumping unit as well as for the gravity unit on the 
north side. On the other hand, the direct line for the south side 
pumping unit carries current for the commercial power unit, espe¬ 
cially in winter, when the entire system is devoted to commercial 
power. The south side pumping unit is served by a circuit of two 
transmission lines, one line running direct from the power station, 
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via pumping station No. 2. to pumping station No. 1, with k branch 
• to station No. 3; the other runs via Acequia. The latter line is 
longer, and while serving the south side pumping unit as a cluplicate 
line it benefits the gravity unit to some extent. It seems equitable 
that the portion of this circuit chargeable to the south side pumping 
unit should be figured as twice the cost of the direct line, the remain¬ 
der to be charged to the gravity unit. 

9. Recommended changes .— Column 2 of the tabulated statement 
on pages 13 and 14 give the costs to December 31, 1914, of the fea¬ 
tures listed as taken from the project books, with the following 
exceptions: 

Feature 1-a.— Reservoir investigations stands on the project books 
as $2,225.42. This includes the following items, which the board 
recommends be taken from this feature and charged as indicated: 

*■ i 

45 Res. investigations at Echo & Umatilla. Oregon (charge jo 

Umatilla project)-i_ $34.40 

Res. investigations on Wood River drainage (charge to secondary 

projects)_ i_ 199.31 

Res. investigations on Lost River drainage (charge to Dubois project 239.58 
Res. investigations on Blackfoot R.. Fort Mali, and creeks near Duboise 

project (charge *4 Fort Hall. (4 to Duboise)- 175.71 

Res. investigations on Salmon River (charge to secondary projects72.50 

I - 

$721. 50 

leaving this feature cost as $1,503.92. 

Feature 1-c—Stream measurements stands on the project books as 
$3,191.63. This includes the following items which the board believes 
should be taken from this feature anti charged as indicated: 

Hydrographic survey. Snake River (charge to that account (1-f) 

this project)-$1. 013. 7$ 

Kootenai River, and_ 32.95 

Wood River (charge to secondary projects*- 13.17 

i- 

| $1. 059. 90 

leaving this feature cost as $2,131.73. 

Feature 1-f— IIydrographto survey , Snake River , stands on the 
project books as $6,586.60. To this the board recommendjs adding 
$1,013.78 taken from stream measurement feature (1-c), leaving this 
feature cost as $7,600.38. | 

Feature 13—Unclassified stands on the books as $12,823(96. The 
board recommends charging (13-c) engineering north side pump¬ 
ing, $6,705.22. to secondarv projects, leaving this feature cost as 
$(5,118.14. 

Feature 14—Snake River Storage stands on the books las $434.- 
744.69, and includes an item of $11,374.74 for Swan Valley Reservoir. 
The board recommends that this item be charged to Secondary 
projects, reducing this feature cost to $423,369.95. 

46 Feature O.&M.—During construction stands on tlw books as 
$355,419.75. or $4,923.93 for the gravity unit and $350,495.82 

for the pumping unit. These figures include depreciation on the 
power plant and pumping stations for 1914, amounting to $|T5.31 for 
the gravity unit and $24,350.54 for the pumping unit. The board sees 
no logical way of giving the settlers the benefit of depreciation charges 
collected, and believes, therefore, that it should not be| charged 
against them. The board would reduce this feature, then.! to $330.- 
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353.90. or $4,20S.62 for the gravity unit and $326.145.2S for the 
pumping unit. 

10 . Revenues.-—Tire revenues standing to the credit of the project 
on December 31. 1914. with distributions recommended, are listed 
on page 15. It is recommended that all revenues after December 31. 
1914. be credited to the proper feature of the operation and mainte¬ 
nance account. 

11. Drainage.—The cost of drainage has been charged to that por¬ 
tion of the gravity unit lying north of the river to which the drain¬ 
age work has been confined. The estimated cost to complete takes 
care of ail apparent immediate needs. 

It is recommended that any drainage work needed in the future 
beyond that already contemplated and provided for in the estimate 
of "cost to complete.'be carried out as ** Supplementary Construction.*' 

12. Operation £ maintenance.—This account concerns only the 
gravity unit, as the pumping unit has not yet been opened, and all 
O. & M. costs for that unit have, by special authority from the Sec¬ 
retary of the Interior, been included in the construction cost. 

The board has included under drainage construction all O. & M. 
charges on account of drainage to December 31. 1914. 

47 Under former instructions, which have since been changed, 
the cost of drainage ditches was charged to O. M., and a cer- 

tain part of O. & M. charges was fixed to go towards payment for 
drainage work. The amount credited to the (). & M. account in this 
manner has been deducted from O. M. accruals, as under present 
regulations this amount stands to the credit of the individual as ad¬ 
vance payments on drainage construction. 

13. Incidental operations.—The board recommends that equip¬ 
ment. materials and stock, commercial power, and town iots be 
handled by Government forces as incidental operations from 
January 1. 1915. 

Equipment should be depreciated into the features on which it 
is used, and this depreciation should be credited to the equipment 
account of incidental operations. Also all sales, transfers, pur¬ 
chases of equipment should be credited or debited to the equipment 
account. 

Material and stock should be appraised each year and sales and 
transfers credited and purchases debited to the material and stock 
account of incidental operations. Profit or loss should be adjusted 
each year by appraisal. 

Commercial power should show a profit over operating expenses 
after January 1. 1915. in addition to standing its share of deprecia¬ 
tion in power house and transmission lines. 

The expenses incidental to sale of town lots after January 1, 1915. 
should be charged to this account and sales credited to this account. 

The net profits of commercial power and the net profits for 

48 sale of town lots should go toward paying for the loss on the 
equipment and material and stock accounts. 

After loss on equipment and material and stock is paid for. the 
profits from sale of town lots should lie credited to gravity O. & M. 
and the profits from commercial power after paying for the com¬ 
mercial power investment should be credited 4.4% to O. & M.. 
gravity, and 95.6% to O. & M. south side pumping. 



Minidoka project, feature costs and distribution (exclusive of drainage) 

Juno, 1915. Hoard of review 
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MINIDOKA PROJECT 


June. 1915. Board of Review 

Summary of construction costs (exclusive of drainage) 


„ n ; f I So. side pump)-1 Commercial 
Gra\it> unit | ing u * nit | power unit 


Total cost (sheet —). 2.193. (WO. 73 j 2,831.61S. 

Revenues (sheet—). 152,071.33 j 40.900.1 (] 


Net cost . 


2.041.579.40 ! 2.7S4.G5S.50 


Gravity unit construction returns are fixed by contract or public 
notice, as follows: 


17010 acres (a 22.00_ $387.420. 00 

4500 acres (d 40.00___ J 180. 000. 00 

4SS90 acres (a 30.00_ 1 466. 700. 00 


71000_$4 034.120.00 

Building charges forfeited- ! 6. S66. 66 


Total returns_ 2i 040, 986. 66 

j 

Net cost as above_ 2| 041. 579. 40 


Deficit 


$592. 74 


Pumping unit construction returns should be estimated as follows: 

30660 acres di _$56.45 $1l 730. 757. 00 

18340 1 acres deeded & State land (?/_$57.50 1 054.550.00 


Total returns_ $2|. 785. 307. 00 

The net cost shown above for commercial power takes] into con¬ 
sideration future costs but not future revenues. It is expected that 
the profits from commercial power will pay for the investment be¬ 
fore the regular land payments will pay for the investment in the 
irrigation works. 


MINIDOKA PROJECT 


June, 1915. Board of Review 


Cost of drainage 

1. Drainage cost to Dec. 31. 1914_ 623. 473. 44 

2. Estimated drainage cost to complete_ 97.026.56 

2-a. Drainage O. & M. during construction_ 35.202.27 


j 755. 702. 27 

3. Drainage cost provided for in announced construction charge_! None. 

3-a. Credits from revenues_j 25.00 


4. Amt. drainage cost to be provided for_ 755. 677. 27 

To be provided for as follows: 63,500 acres (a 11.90_ 755.650.00 

Note. —This acreage includes all that portion of the gravity I unit lying 
north of Snake River. 


J Increased price because laterals are carried to each forty-acre tract. 
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MINIDOKA PROJECT. GRAVITY UNIT 

Board of Review 


June. 1015. 


Cost of operation and maintenance 


Cost to Dec. 31. 1914. as shown on project books: 


Operation_$129.133.86 

Maintenance_ 225. 086. 21 


354, 220. 07 

Deduct charged to drainage construction: 

Drain ditches_$15,460.50 

Drainage wells_ 209. 35 

Drainage welis_ 79. 94 

- 15. 719. 79 


338. 470. 28 

Credit from revenues_ 69. 737. 92 


268. 732. 36 

Accruals to Dec. 31. 1913_319.866.13 

Accruals for 1914. 5S.OOG acres dj 750_ 43.500.00 


I 363.366.13 

Deduct amt. paid in for (drainage construction_ 67.500.19 

- 295. S65. 94 


o.) 


Surplus___ 27,133. 58 

14. Complaints. The board has received many complaints 
intended to show unprofitable use of funds, some of a specific 
nature and some very general in their scope. All of these complaints 
of whatever nature are included in the official files of the board 
and are transmitted I with this report. Some have been answered 
bv the engineers on ■ the project. Others are so general that no 
answer lias been asked for. All have been given careful considera¬ 
tion by tb.e board, and most of them have been investigated by the 
hoard in the field. 

With the exception of the following items, which are of doubt¬ 
ful value, the board believes that all other complaints have been 
answered satisfactorily*, or are so general in their nature as to 

• / c. 

preclued definite reply: 


B-4/T lateral_$1,331.20 

C'-l lateral_ 815. 76 

End of 184 lateral_ 349. 60 

1815 lateral_ 395.89 

Gravel hauling, about _ _ 2.000.00 

2 concrete taps on B canal_ 209.00 

-$5,092.45 

D-10 drain_ _ _ 717.71 

Culverts on D-14 drain_ 1. SS7. S2 

D-16A drain (part)- 1.342. 52 

Culvert on D-16A drainj_ 1.113.07 

D-X drain (part)_+_ 1.121.00 

- 6.1S2.12 


These represent such a very small percentage of the total cost of 
the work that the board believes no recommendation for deduction 
on this account should be considered. 
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15. Washington office expenses. The board has received jstatement 
of general expense charged to the various projects prepared by the 
Washington office. Although the percentages of this tottjil general 
expense charged to each project are not strictly proportional to 
either the gross cost or the gross cost minus or plus the gross 

50 revenue, still the difference in the percentage charged to each 
project is so small in amount that it might be caused by direct 

charges, etc., and this board does not feel justified in recommending 
any definite redistribution of this account. 

10. Expense of board of Army Engineers. The board Inis received 
C. L. 494-11)15 from the Comptroller suggesting a redistribution of 
this account. The board agrees with the reasoning set forth in this 
circular letter, but lias not made any change in the account for this 
project, as it believes that this redistribution should be effective as to 
all projects concerned, if changed at all. It seems proper to this 
board that the accounts for all projects be charged as indicated. 

IT. Recommendations—Gravity unit—Drainage. The board rec¬ 
ommends that the construction charge for drainage, amounting to 

51 1.90 per acre on the gravity lands north of Snake River, be paid 

as follows: j 

Settlers who have not accepted the 20-year extension ac£ will con¬ 
tinue to pay this charge at the rates now fixed by existing public 
notices. 

Settlers who have accepted the 20-year extension act will pay this 
charge at the end of the 20-year period in six annual installments, as 
follows: 

1st installment_$1.90 per acre 


Next, live 




All operation and maintenance charges for drainage ditches shall 
be paid each year by the lands mentioned above in the saine manner 
as are paid the O. & M. charges for irrigation ditches. 

Demonstration farm. It is recommended that the demonstration 
farm, including land, building charge for water right, buildings, and 
improvements, be sold and the proceeds credited to O. & M., gravity 
unit. 

57 South side pumping unit. It is recommended that the 
opening of the south side pumping unit be deferred until 
the irrigation season of 1917. but that the cost of operation and 
maintenance be collected each year as an operation and maintenance 
charge beginning with the cost for the season of 1915. 

Protection of power rights. It is recommended that the Secretary 
of the Interior take such steps as are necessary to provide for the 
permanent withdrawal of lands along the border of Lake Walcott 
and in the vicinity of Minidoka Dam for the purpose of| protecting 
for the benefit of the settlers the undeveloped power possibilities at 
that point. 

18. Case of Plain vs. Horne. This case takes up the question as 
to whether the estimated cost as originally announced on |this project 
included O. & M. charges. 

The records of this case are included in the files, withoitt comment, 
as this board does not feel competent to pass upon the leg^l questions 
involved. 
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19. Acknowledgments. The board has been assisted in its work 
very materially by the comprehensive report to the reclamation com¬ 
mission. prepared by Messrs. F. E. Weymouth, supervising engineer, 
and A. J. Wilev, consulting engineer, under date of August 3. 1914, 
which discusses costs of the various features of work and the prin¬ 
ciples of distribution of the costs to the units of the project. 

The board has made free use of that report and. agreeing with 
many of the recommendations therein, has copied into its own 
report certain parts of the Weymouth and Wiley report without 
change. 

5S The Board wishes also to express its apreciation of the 
cordial and cooperative spirit shown by Mr. H. M. Schilling, 
project manager, and his assistants in furnishing information to the 
board and otherwise helping it in the carrving on of its work. 

C. M. Burky, 

Chairman* Hoard of Review. 

A. C. DeMary, 

Settlers' Representative , Gravity Unit. 

Ben C. Edwards. 

Settlers' Representative. Pumping Unit. 

Chas. H. Paul, 

1 Engineer . U. S. Reclamation Service. 
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Plaintiff's Exhibit " F 


Minidoka Project. Idaho. South Side Pumping Unit 

Department of the Interior. 
Washington. November J . 1Q1-5. 

PUBLIC NOTICE 


1. In pursuance of the provisions of section 4 of the reclamation 
act of June 17. 1902 (32 Stat. 388) and acts amendatory thereof and 
supplemental thereto, and particularly the reclamation extension act 
of August 13. 1914 (38 Stat. 086). notice is hereby given that water 
will be furnished from the south side pumping unit of the Minidoka 
project. Idaho, in the irrigation season of 1916 and each irrigation 
season thereafter, upon the filing of proper water-right application 
for the irrigable lands in the said unit shown upon the following 
farm unit plats, viz: 


Boise meridian, townships 10 and 11 south, ranges 22, 23, 24. and 25 

east 


approved March 1. 1911. by the Secretary of the Interior and on file 
in the office of the project manager. IT. S. Reclamation Service, 
Rupert. Idaho, anil ofi the local land office at Hailey. Idaho. 

2. Homestead entries of the farm units shown on said plats em¬ 
bracing public lands of the United States may be made on and after 
December 1. 1915. at 9 o’clock a. m.. at the local land office. Hailey. 
Idaho, if found regular and accompanied by the certificate of the 
project manager, showing that water-right application has been filed 
and proper water-right charges deposited. 
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3. Warning is hereby expressly given that no person wi|ll be per¬ 
mitted to gain or exercise any right whatever under any Settlement 
or occupation begun prior to 9 a. m. December 1. 1915. on any lands 
shown on said plats: Provided, however. That this shall not interfere 
with any valid existing rights obtained bv settlement or eritrv while 
the land was subject thereto. The project manager will receive 
water-right applications accompanied by the proper water-tight pay¬ 
ments in the form prescribed in paragraph 1*2. and issue qertificates 
to applicants for public lands at any time after the date of this 
notice. Each application must be for a specific farm unit. More 
than one person may make water-right application for the game farm 
unit. Filing of water-right application and issuance of [certificate 
gives no preference right to make entry. Acceptance of applica¬ 
tion will be endorsed thereon by the project manager when notified 
by the local land office that entry has been allowed. All other appli¬ 
cations. with payments made, will be returned to applicants upon 
surrender by them of the certificate of filing issued by t^ie project 
manager. 

4. The limit of area per entry representing the acreage which, in 
the opinion of the Secretary of the Interior, may be reasonably re¬ 
quired for the support of a family upon such lands is fixed at the 
amounts shown upon the plats for the several farm units. tThe maxi¬ 
mum limit of area for which water-right application may be made 
for lands in private ownership shall be 160 acres of irrigable land for 
each landowner. Water-right applications for lands in private own¬ 
ership may be made on and after the date of this notice. All water- 
right applications, whether for public or private lands, must be made 
to the project manager, U. S. Reclamation Service. Rupert. Idaho. 

5. The water-right charges per acre of irrigable land ;ire of two 
kinds (a), a charge as hereinafter provided for the building of the 
irrigation system termed the construction charge and (b) an annual 
charge for operation and maintenance payable on March 1 of each 
year for the preceding irrigation season. The operation and mainte¬ 
nance charge for the irrigation season of 1916 shall be $1.(10 per acre 
of irrigable land whether water is used thereon or not. \vhich will 
entitle the water user to one acre-foot of water for each aqre of irri¬ 
gable land. Additional water supply will be furnished at the rate of 
40 cents per acre-foot: Provided. That all water delivered in any 
irrigation season, before June 15 and after August 31. shall be 
charged as though it were one-half the amount of water actually 
delivered. 

6. For lands entered subject to the provisions of the reclamation 
law the construction charge shall be $56.50 per irrigable acre, and 
for State or deeded lands and for lands not entered subject to the 
reclamation law the construction charge shall be $57.50 pe:* irrigable 

acre. 

60 7. For homestead entries made after August 13. 1914. and 

land in private ownership, which, after August 13. 1914. is 
signed under contract with the South Side Minidoka Water Users’ 
Association, water-right applications will be accepted a: the con¬ 
struction charge applicable thereto under the provisions of section 6 
hereof. An initial payment of 5 per centum on account cjf the con¬ 
struction charge shall be made at the time of entrv or filmof water- 
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right application, which application must be on the form provided 
under the reclamation extension act. I he remainder of the construc¬ 
tion charge shall be paid in 15 annual instalments, the first 5 ol which 
shall each be 5 per centum and the remainder each 7 per centum of 
tlie total construction charge. The first of said annual instalments 
shall become due and payable December 1 of the 5th calendar year 
after the initial instalment and subsequent instalments shall become 
due on December 1 of each calendar year thereafter. 

8. For lands shown on said plats and entered on or before August 
13. 1914. or lauds in private ownership which were subscribed to the 
South Side Minidoka Water Users* Association on or before August 
13. 1914. the said construction charge shall be paid in ten equal annual 
instalments. The first of said instalments shall be paid at the time of 
filing water-right application and the second of such instalments 
shall he due and payable December 1 of the subsequent year, and 
subsequent instalments shall become due and payable December 1 of 
each year thereafter: Provided, however. That if water-right appli¬ 
cations subject to the provisions of the reclamation extension act of 
August 13. 1914. be filed by the applicant within 0 months of this 
notice the first instalment of the construction charge shall be due 
December 1. 1915. and subsequent instalments December 1 of each 

vear thereafter. The first four of such instalments shall each be 2 
%/ 

per centum: the next two instalments shall each be 4 per centum: 
the next 14 instalments each G per centum of the total construction 
charge. 

9. In case the lands of any water-right applicant shall have been 
credited on the books with any amount paid as rental charges he shall 
receive a like credit on the amount of construction charges levied 
against his land and the credits therefor shall be applied as instal¬ 
ments become due until fully absorbed. 

10. Any water-right applicant or entryman may if he so elects pay 
the whole or any part of the construction charges owing by him 
within any shorter period than that provided by the public notices 
and orders applicable to his land. 

11. In all cases where water-right application for lands in private 
ownership or for lands under entries not subject to the reclamation 
act shall not he made within one year after the date of this notice, 
the construction charge for such land shall be increased 5 per centum 
each year until such application is made and initial instalment is 
paid. 

1*2. All charges must be paid at the office of the U. S. Reclamation 
Service at Denver. Colo. Drafts on Xew York or Denver, or money 
orders, etc., should be:made payable to the Disbursing Officer. United 
States Reclamation Service. Denver. Colo. 

13. The method of determining the annual operation and main¬ 
tenance charge, and the penalties for failure to pay the construction 
charge and the operation and maintenance charges when due, and 
discount allowed for prepayment of operation and maintenance 
charges for all lands shall be as prescribed bv the act of August 13. 
1914. 

Andrieus A. Jones, 

i First Assistant Secretary of the Interior. 
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Plaintiff's Exhibit ‘'G ” 


M. 20448. Department of the Interior, 

Washington* September 27 *j 1020. \ 

In re applications for credits on account of alleged profits fifom sale' 
of stored water from Jackson Lake Reservoir, Minidoka project 


The Commissioner of Reclamation. 

Dear Mr. Commissioner: Under date of January 23. 1925, Mr. 

«/ * • 

R. E. Shepherd, president of the Twin Falls North Side L<jmd and 
Water Company, submitted a claim for certain supposed profits 
alleged to have been realized by the United States growing out of 
sales of water rights from Jackson Lake. These profits, it was 
alleged, had their origin in whole or in part from certain enlarge- 
ment work done, the expense of which was borne by the companies 
represented by Mr. Shepherd. 

On April 27, 1925, Peterson and Coffin, attorneys of Pocatello. 
Idaho, submitted, on behalf of certain Snake River Valley land- 
owners and purchasers of stored water from Jackson Lake, ah appli¬ 
cation for reduction in the prices paid and agreed to be paid 
02 for stored water. These prices range from $3 to $5.50 per 
acre-foot. The contractors requested reduction to thje actual 
cost of storage, understood by them to be $1.20 per acre-foot. 

On October 27. 1925, the Minidoka Irrigation District filed an 
application for credits aggregating $771,015.54. including, wijth items 
not germane to the matter under consideration, alleged profits of 
$500,823.38 from the construction and operation of Jackson Lake 
Reservoir. Later the Minidoka Irrigation District and the Burlev 
Irrigation District filed a joint protest against the allowance of the 
claims made under the Warren Act by the purchasers of stored 
water. A brief in support of the districts’ claims was filed! and on 
June 10, 1926. oral argument was submitted by attorneys represent¬ 
ing the Warren Act contractors and the said irrigation districts. 
Additional briefs have since been filed. 

Subsection J of section 4 of the act of December 5. 1924 (43 Stat. 
703). reads as follows: 

44 Subsec. J. That all moneys or profits as determined! by the 
Secretary heretofore or hereafter derived from the sale (jr rental 
of surplus water under the Warren Act of February 21, 1911 
(Thirty-sixth Statutes, page 925). or from the connection of a new 
project with an existing project shall be credited to the project or 
division of the project to which the construction cost has been 
charged.” 

63 The alleged profits arising from project operations properly 
to be credited under the subsection quoted received considera¬ 
tion at the hands of the board of survey and adjustments designated 
under subsection K of the act above named at meetings hel|cl by the 
board on the Minidoka project May 12-16, 1925. The conclusions 
of the board were recorded as follows: 

44 An audit should be made of all transactions with respectito Jack- 
son Lake. It should be assumed that any storage made possible by 
structures charged to the project in the construction account to be 
repaid belongs to the project. Any profits arising from the sale of 
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such water under the: 'Warren Act should be credited to the two 
divisions of the project in proportion to the cost of Jackson Dam 
charged against each district. 

**The farmers of the upper Snake River Valley who under the 
terms of the Warren Act bought water from Jackson Lake are now 
requesting that the profits of the transaction be credited to them or 
refunds made to the Government. There is much justice in this 
request. It is an open question whether the Government operating 
under the reclamation act should at any time and under any condi¬ 
tions sell water at a profit. If this is done, it will nearly always 
lead to later difficulties. Since the construction cost of this water 
was not charged to the Minidoka project, the Minidoka settlers can 
have no just claim upon the proceeds from the transaction. On the 
other hand, under the law. the upper Snake River water users are 
not formerly recognized as a Federal irrigation project. The Secre¬ 
tary. however, has the right at his discretion to authorize new con¬ 
tracts. or to modify or correct existing contracts. The so-called 
profits from the sale of 102.000 acre-feet of water to settlers in upper 
Snake River Valley are not profits under the provisions of the 
61 fact finders* law until the Secretary so declares. If sale con¬ 
tracts are revised to provide sale at cost price, no profits 
will exist. 

** We therefore recommend that such new contracts be negotiated 
or that the present contract be amended so that purchasers of the 
said 102.000 acre-feet of Jackson Lake water obtain the same at 
actual co^t to the Government and that appropriate credits o»* refunds 
be made to bring about this condition. Such action will go far to 
settle public opinion. 1 which i< somewhat aroused over the matter. 
Everything considered, it would also be an act of justice. Warren 
Act water was purchased on the Boise project at cost.** 

ISSUES INVOLVED 


There are involved only two issues, as follows: First, the amount 
of profits realized, if any: and. second, to whose benefit such profits 
should inure. 


PROFITS 


Claim of R. E. Shepherd on behalf of Twin Falls North Side Land 
and Water Company.—The first concrete dam constructed at Jackson 
Lake during 1910 ahd 1911 created a reservoir with capacity of 
380.000 acre-feet. During 1913 and 1914 the reservoir was enlarged 
to a capacity of 789.000 acre-feet. The funds for this enlargement 
were advanced to the United States by the Kuhn Irrigation and Canal 
Company, predecessor in interest of the Twin Falls North Side 
Land and Water Company. No storage capacity created by such 
enlargement lias been sold, all being utilized by the company 
05 advancing the necessary funds. Consequently there has been 
and can be realized no profit from this transaction. This 
effectually disposes of the claim lodged by Mr. Shepherd on behalf 
of the company named. 
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SALE OF SO-CALLED SURPLUS STORAGE 

The so-called surplus storage water sold to the various companies 
was developed by the construction of the first concrete dam at Jack- 
son Lake, creating a reservoir with a capacity of 380,000 abre-feet. 
It is inaccurate to speak of these transactions as sales of [surplus 
stored water. The sales in reality covered a proportionate j part of 
the reservoir capacity below elevation 0.75*2. In addition to the in¬ 
crease in capacity from 380.000 to 789.000 acre-feet, the funds for 
which were advanced by the Kuhn Irrigation and Canal Company, 
as before stated, the capacity of the reservoir was again increased 
on or about 1917 by deepening the channels above and be|iow the 
dam. thereby developing additional storage capacity of 5S.810 acre- 
feet. The cost of this work has been allocated to ** new divisions " of 
the Minidoka project, and the water has been temporarily lbased or 
tentatively sold under conditional contracts pending jcomple- 
60 tion of the American Falls Reservoir. 

i 

CLAIMS OF TIIE MINIDOKA AND IIURLEY IRRIGATION DISTRICTS 

The Minidoka Irrigation District claims credit in the anjount of 
$500,823.38. being (56.5% of the entire net profit to the project on 
account of Jackson Lake storage as computed on pages 15-18 of the 
report of Defenbach. Moon & Defenbach. In this computation credit 
has been taken for $375,000, being the amount now paid on additional 
sales of stored water from the 58,000 acre-feet created by deepening 
the channels, the cost of which has not been charged agajinst the 
gravity and pumping divisions represented by the Minidoka and 
Burley Irrigation Districts. These sales were conditional upon the 
construction of American Falls Reservoir, and the money [paid is 
now being used for that construction. The Secretary has authorized 
sale at cost to the Burley Irrigation District of 50.000 acre-feet of this 
storage, which eliminates any profit from this source. The compu¬ 
tation takes into consideration also the cost and returns from the en¬ 
largement commenced bv the Kuhn interests. Bv elimination of 
these two items, in which the districts apparently have no 
67 interest, the issue is narrowed to the distribution of alleged 
profits made from the sale of 102.000 acre-feet of storage ca¬ 
pacity to 16 canal companies and districts, as follows: 


M. 2044S. 


Minidoka Pro.jkct. Idaho 

Warren Act contract v—lack yon Lake storage 



Aberdeen-Springfield Canal Company. 

Bradbury and McMullen. 

Burgess Canal and Irrigating Co. 

Enterprise Canal Company. 

Farmers Friend Irrigation Co. 

Harrison Canal and Irrigation Company.. 

Lenroot Canal Company. 

Louder Slough Canal Company. 

W. S. Lyle. 

Martin Canal Company. 

New Sweden Irrigation District. 

Peoples Canal and Irrigation Company. 

Poplar Irrigation District. 

Rudy Irrigation Canal Company. 

Snake River Valley Irrigation District. 

SunDydell Irrigation District. 


Acre-feet 

Rate 

Principal 

•42. 6S5 

$4. 00 

$170. 740. 00 

200 

4.00 

800. 00 

5, 120 

3.00 

15.300.00 

6, 100 

4.00 

24.400. 00 I 

2.000 

3. CO 

6,000. 00 

5. 000 

3.00 

15.000. 00 

3, 000 

4.00 

12. 000. 00 

1.040 

4. 00 

4.160.00 

155 

5. 50 

852. .50 [ 

1.500 

4.00 

6, 000. 00 

5.000 

4.00 

20,000. 00 

8.000 

4.00 

32,030. 00 

1.200 

5.50 

6.600. 00 

2.0C0 

5.50 

11.000.00 

15.000 

5.50 

82, 500. 00 

4,000 

5.50 

22.000.00 

102.000 

. 

$429,412.50 
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GO Minidoka Project. Idaho 

M. 2044S. 

Status of painuruts—Warren Art contracts (April JO. 10.20) 


Contractor 

Amount 
paid Apr. 
30. 1020 

Principal 
at $ 1.20 rate 

DitTerence 
bet ween 
contract 
value and 
$ 1.20 rate 

Amt. 
which 
would 
have been 
paid at 
$i .20 rate 

Difference 
between 
amt. 
paid and 
which 
would 
have b< en 
paid 

Abcrleen-SnringfieM <'anal Co. 

5 :w.. on 

222 . 00 

%s \ ' js. 

090 . *0 

$10". 540. 20 

Bradbury and McMullen.. 

640.00 

2 to. 00 

500. 00 

102.00 

4*.*. 00 

Burgess Canal an ' Irrigating Co. 

15.360.00 

6 . 144. 00 

9.210. 

6. 144.00 

9.216.00 

Enterprise Canal Co... 

24. 400. 00 

7. 320. 00 

17. 0 * 0 . 00 

7.320. 00 

17.0*0.00 

Farmers Friend Irrigation Co... 

0 . 000 . 00 

2. 400. IN) 

3.600.00 

2. 400. 00 

3.600.00 

Harrison Car.nl and Irrigation Co... 

15.000. 00 

6 , 000 . 00 

<>. 000.00 

i„() 00 . 00 

9.000.00 

l.enroot Canal Company... 

!•>. 0G0.00 

3. t 00.00 

*. 400.00 

3. i.00 00 

s. 100.00 

Louder Slough C anal Co. 

3. 743. 03 

1.24*. 00 

2 . 012.00 

1 . 123. 20 

2.019. S3 

W. S. I.vie 

3N3 .00 

1 * t. 00 

666 * •) 

'*3. 70 

:oo. 99 

Martin Canal Comnanv . 

.'.400 'H) 

1 , > 00 . 00 

4 . 200.00 

1,020 00 

3. 780. 00 

New Sweden Irri. Hi-tr ut . . . 

is 000.00 

6.000.00 

14. 000. 00 

5. 100. 00 

12. C00. (K) 

Peoples Canal and Irrigation Co. . 

32. OiH). 00 

9.600.00 

22. 500.00 

9. .00.00 

12. 400. 00 

Poplar Irrigation Co. . . 

2.070 00 

1.440.00 

5. ICO. 00 

04*. 00 

2.322. 00 

Rudy Irrigation Canal Company . 

4.050.00 

2. OX). 00 

*. COO. 00 

LCD. 00 

3.870.00 

Snake River Valley Irrieerien District ... 

A 

1 

i*.oeo. 00 

04. 500.00 

*. 100 00 

29. ('04. 3* 

Sunnyddl Irri. Pi<t. 

9.900.00 

4. *00.00 

17. 200.00 

1.1*20.00 

7.930.00 


341.517. 10 

122 . 400.00 

307.012. 74) 

101.330. 70 

240.186. 40 


70 The repayment values of these contracts total $429,412.50: 
the cost of this storage (102.000 acre-feet Q< $1.^0) is $122,400. 

resulting In a probable return over cost of $307,012.50. There has 
been paid (April 30. 1920) on tliese contracts $341,717.10. If pay¬ 
ment had been made on the basis of $1.20 over the same ueriod of 

A. 

vears. there would have been paid $101,330.70, or there has already 
been realized $240,180.40 on the excess over cost, not considering 
interest on investment as an item of cost. 

Determination of rates specified in contract.—Counsel for the con¬ 
tractors contend that by reason of the provisions of section 1 of 
the Warren Act there is no authority of law for charging rates in 
excess of costs and that the rates charged were, in effect, based on 
estimates of cost. The argument made, based on certain language of 
section 1, is not applicable, as these contracts were made under sec¬ 
tion 2 of that act. This theory finds further confirmation in the 
general provisions of the contracts not in harmony with the pro¬ 
visions of section 1 of the act mentioned. The contention that no 
profit is to be realized apparently is disposed of by subsection J 

71 of section 4 of the act of December 5. 1924. supra, which ex¬ 
pressly provides for the manner in which profits from the 

sale of surplus water under Warren Act contracts shall be credited. 
Naturally, if cost only is to be charged, no profit is possible. When 
the act of December 5. 1924. was passed. Congress was fully informed 
of the practice theretofore followed of selling water and storage 
capacity under Warren Act contracts at rates in excess of the actual 
cost. It was for the disposal of profits so realized that subsection 
J was enacted, thereby ratifying the practice in yogue from the 
inception of operations under the Warren Act. 

The records negative any attempt to fix rates on an estimate of 
the cost, as will be shown from the following chronological history: 
In 1908. two years before construction of the first concrete dam at 
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Jackson Lake, lands on the Minidoka north side pumping divisi 
were withdrawn and certain surveys were made. In fixing the s: 


nsion 


size 


of the reservoir to be constructed at that time it was decided jto build 
it with a capacity considerably in excess of what was believed to be 
the requirements of the constructed portion of the Minidoka project, 
realizing that any surplus could be used on future extensions 

72 or otherwise disposed of. This reservoir was accordingly 
constructed as the Snake River storage project, but ftfter its 

completion the accounts of this project were combined with [those of 
the Minidoka project, and the proportionate share of the IJackson 
Lake storage cost chargeable to the Minidoka project was suggested 
bv the board of review in 1914. 

The reservoir was completed in 1911. After use for several years 
the duty of water on the constructed portion of the Minidoksji project 
was fixed, and the so-called Foster decree entered, establishing the 
priority of water rights in the lower valley. Thereupon 2GS.000 
acre-feet of the storage capacity were allotted to the then constructed 
portions of the project (Minidoka and Burley Districts' , 10.000 
acre-feet capacity was allocated to the North Side Twin Falls project 
in settlement of certain litigation pending, and the remaining capac¬ 
ity of 102.000 acre-feet was sold to the i(> canal companies and dis¬ 
tricts above named at the following rates approved by the Secretary 
December 4. 191G: 

$3 per acre-foot if paid in cash; 

$4 per acre-foot in 10 annual installments: 

$5.50 per acre-foot in 20 annual installments. 

73 These rates were based on 6% amortization plan. 

The rates in question were fixed at what was then estimated 
to be the cost for which storage could be replaced from American 
Falls Reservoir, if constructed with a capacity of 3.000.(j)00 acre- 
feet. which was then contemplated. Storage is now being provided 
in the American Falls Reservoir for the Minidoka north side pump¬ 
ing division at a cost estimated to be $5 an acre-foot, the reservoir 
having a capacity of 1.700.000 acre-feet. In other words, the storage 
intended for this division, which has been and is charged to the 
division, can not now be replaced for the price at which it was so 
sold. 

Allocation of costs. Jackson Lake Storage 

Subsection J of section 4 of the act of December 5. 19$4. supra, 
provides that the profits arising from the sale of surplus wa|ter under 
the Warren Act u shall be credited to the project or division of the 
project to which construction cost has been charged." To deter¬ 
mine the proper application of credits it is only necessary! to ascer¬ 
tain to what division of the project the construction cost of jhe works 
from which the profit was realized has been charged. The records 
^q\v as follows : 

74 The ‘dost" of the enlargement of Jackson Lak<j? storage 
financed by the Kuhn interests hereinbefore discussed is allo¬ 
cated to the 409,000 acre-feet developed for the Twin Falls Canal 
Company and the Twin Falls Land and Water Company. There 
only remains for discussion the allocation of the costs of! the tem¬ 
porary dam and concrete dam constructed prior to this enlargement. 
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creating 380.000 acre-feet, and the deepening of the channel, creat¬ 
ing an additional bottom storage of 53.000 acre-feet. 

Public notice allocation.—The public notice announcing the con¬ 
struction charge of $22 an acre for the gravity division was issued 
March 9, 1907. This rate apparently is based upon an estimate of 
cost prepared by I>. W. Ross, engineer, and approved by a board 
of consulting engineers. This estimate shows that the development 
of storage at Jackson Lake and other lakes was considered—that of 
a proposed development of 555.000 acre-feet 216,000 acre-feet were 
allocated to the Minidoka lands (gravity division, 71.000 acres: 
south side pumping!. 49.000 acres), the balance to be reserved for 
future development. 

Board of review allocation.—The board of review (1914) 
75 allocated the cost of storage to the gravity division and pump¬ 
ing division on the basis of canal capacitv. 00.5',' to the grav- 
ity division and 33.5',' to the pumping division. This report, how¬ 
ever. was never approved bv the Secretarv of the Interior or officiallv 
adopted. 

Cost and returns allocation.—The present cost and returns alloca¬ 
tion as of December 31. 1925. shows the allocation of the original 
storage in Jackson Lake below elevation 0.752 as follows: 

Original cost---8443. 000 

Storage_380. 000 acre-l’eet 

Reserved for North Side Twin Falls Company 10.000 acre-feet, leaving 370.000 
acre-icet To carry co<t. 443.0004-370.000=81.107+ per acre-foot. 

Amount needed for Minidoka- 208.000 acre-feet 

Prorate* 1 on canal capacity: 

Gravity division—00.5 per cent—178.200 ac.-fr_ 8213.435 

Pumping division—33.5 “ ** 89.780 *' _ 107.470 

Balance sold under Warren Act—102.000 “ _:_ 122.095 


309.980 


8443. 000 


It will be noted that the presort allocation takes into consideration 
~the‘'^orage needs of the two divisions and allocates only a prorata 
share of the cost, while the board of review in their allocation 
70 did not consider the storage needs of each unit but allocated 
the entire cost to the two divisions and Acequia extension on 
the basis of canal capacity. 

, $ ~ The present cost and returns allocation places the cost of deepen- 
/ I ing the channel and| creating 58.000 acre-feet of additional storage 
j I against "new divisions “ (Minidoka north side). No part of this 
' cost has been charged against the gravity division or south side 
i \ pumping division. 

The histories of Jackson Lake storage indicate that the original 
dam was built to create 375.000 acre-feet storage for delivery to and 
for the benefit of the Minidoka project and anv proposed extension 
thereof. 

Audit shows that the cost of Jackson Lake storage (exclusive of 
Jackson Lake enlargement and deepening of channel) is $440,424.90. 
This cost has been distributed on the basis of storage allocated to 
each division: 

Aero-feet 

Capacity of reservoir_ 380. 000 

Reserved for Twin Falls North 8ide Land Water Company_ 10.000 

370, 000 
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Acre-fect 

1 

Per cent 


Amount 

Gravity division..... 

ITS. 220 
$9. 7SO 
102.000 


1 

$212,081. SO 
106, S3S. 20 
121,504.90 

— 

Pump in e division..._. 

New divisions .. 



V- 


! 

/- 


77 The storage allocated to u new divisions v has been! sold to 
sixteen companies and districts under the Warren Act (at rates 

of $J. $4. and $5.50 per acre-foot. These repayment contracts total 
$429.41*2.50 (see page 8). 

From the foregoing it will be seen that when the first concrete dam 
was constructed at Jackson Lake it was the intention of providing 
storage not only for the areas within the boundaries of the! Burley 
and Minidoka irrigation districts but for the lands on the Minidoka 
north side pumping division. These lands were withdrawn from.:" I 
entrv in 1908. two vears before the work mentioned was done at4 A 
Jackson Lake, and it was the intention to use a portion of tln|‘ waters^ J 
thus developed for irrigation of that area. The cost covering the *5 
102,000 acre-feet of storage was allocated to new divisions (Minidoka 
north side), and when this water was sold in 191G to the 16 companies 
and districts mentioned it was with the expectation of replacing it Jf 
with water to he developed at American Falls or elsewhere. The % 
water was sold because not needed at that time for the Minidoka 
north side and. as before shown, the prices were fixed at w(iat was 
then estimated to be the cost of replacing it by stcjrage at 

78 American Falls. This water was reserved for and allocated 
to the north side pumping division. Accordingly thje Mini¬ 
doka and Burley Districts were not charged with the cost of develop¬ 
ing this water and had in it no interest whatever, legal or equitable, 
any more than the Minidoka District, for example, had an iinterest 
m the water reserved for and allocated to the Burley District! or vice 
versa. 

The evident theory upon which subsection J is based is {hat the 
project or division which is charged with and is iegallv obligated to 
return the construction cost shall be credited with the profits! if any. 
arising from such construction. In other words, the districts when 
charged with and legally obligated to repay the whole cost of a de¬ 
velopment are the equitable owners of the works involved. If any 
profit arises, they should share in it. If. on the other hand, a loss 
results, this should be borne by the districts involved. If in the 
present case a loss had occurred (as indeed it has so far as concerns 
the north side pumping division), it is contrary to past experience 
to assume that the Burley and Minidoka Districts would halve been 
or now are willing to bear any part of it. There is nd> reason 

79 why they should enjoy the benefits of profits arising ffom op¬ 
erations in connection with which they have assumed j no risk 

and have incurred no liability or from the sale of property o!f which 
they were never the legal or equitable owners. 

Claimants contend that the lands within the Burley and M|inidoka 
Districts constitute the Minidoka project. This view does dot com¬ 
port with the records and conditions. These districts merely com¬ 
prise the project as now constructed. The annual reports ar d other 
records for years have carried this area as a part of the Minidoka 
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project. Continuously since 1908 plans have contemplated the con¬ 
struction at some time of the north side pumping division. Con¬ 
siderable money has been expended in making topographic surveys, 
soil tests, and othei* investigations. In 19*20 estimates for the con¬ 
struction of works for this division were prepared and approved by 
the Secretary, and 530.000 acre-feet of water for use in this division 
are now specifically reserved in the American Falls Reservoir, which 
is and has always been regarded as a part of the Minidoka project. 
On this project, as on others, the allocation of costs is necessarily 
made not on the basis solely of the completed divisions or 
SO units but on the basis of the project contemplated when fully 
constructed. It is on this basis that enormous costs have been 
charged off bv Congress in the so-called omnibus adjustment act 

of Mav 25. 19*20. 

*. * 

CONCLUSIONS 

The department therefore concludes as follows: 

(a) That the rates fixed in the various contracts with the 'Warren 
Act purchasers are reasonable, in accordance with the law applicable, 
and that no revision in such rates is warranted under subsection J of 
section 4 of the act of December 5. 1924. 

(b) That no profits have been realized in connection with the 
sale to the sixteen companies anddistricts mentioned on pages 8 and 9 
of storage capacity in the Jackson Lake Reservoir. 

(c) That the funds derived and to be derived from such sales 
should be credited to the new divisions of the Minidoka project, to 
which the costs of such storage capacity have been charged, to be 
utilized for purchasing storage capacity in American Falls Reser¬ 
voir. so far as such funds will permit, to replace the storage capacity 

disposed of in Jackson Lake Reservoir as aforesaid. 

81 (d) That the sum of $101,106.05 was derived from the 

rental of water from Jackson Lake and other related opera¬ 
tions. which should be credited on the basis of cost allocation as 
follows: 

i | 

: For cent | Amount 


Gravity division (Minidoka Irrigation District). 

South side pumping division (Burley irrigation District). 
New divisions. 


$77. 492. 30 
38.987.81 
44. (526. 54 

161. 106. 65 


You will forward a copy hereof to the representatives of all parties 
in interest. 

Verv truly yours. 

(Signed) E. C. Finney. 

First Assistant Secretary. 
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Motion to dismiss bill of complaint 
Filed February 23, 1929 


The defendant. Rov O. West, as Secretary of the Interior,! moves 
the court to dismiss the bill of complaint in the above-entitled cause 
at the plaintiff’s costs for the following reasons, to wit: 

1. For want of equity. 

2. Because the bill of complaint fails to show any violation by the 
defendant of the plaintiff’s rights. 

3. Because the bill of complaint fails to show any privity of con¬ 
tract between the plaintiff and the defendant, or between the plain¬ 
tiff and the United States, which entitles the plaintiff to maintain 
this suit. 

4. Because the bill of complaint fails to show that the plaintiff 
has any right, title, or interest in the subject matter of this suit 
which entitles it to maintain the same. 

5. Because the bill of complaint shows upon its face that the con¬ 
tractual relations, if any. which forms the basis of this sujt exist 
between the individual landowners and water users within the limits 
of the Minidoka irrigation project and the United States, but it 
fails to show any authority in the plaintiff to sue in their behalf 
with respect to rights arising out of their said contractual relations 
with the United States. 

G. Because subsection J of section 4 of the act of Congress of 
December 5. 1924 (43 Stat. 703). upon which this suit is founded— 
as appears by paragraph 22 and the second prayer for relief of the 
bill of complaint—confers no right of action upon the plaintiff or 
upon an}" of the individual landowners and water users whom it 
purports to represent. 

83 7. Because subsection J of section 4 of the act of December 

5,1924. supra, does not create a cause of action in favor of any¬ 
one. but only announces a rule of administrative action to be followed 
bv the Secretary of the Interior, under certain conditions, in the ad- 
ministration of the reclamation laws—as appears by paragraph 22 
of the bill of complaint. 

8. Because the bill of complaint, together with the exhibits thereto, 
shows upon its face that any rights existing in the individual land- 
owners and water users within the limits of the Minidoka irrigation 
project with respect thereto are founded upon and limited by the 
terms of their contracts with the United States, and that such rights 
are not broadened or extended by subsection J of section 4 of the act 
of December 5, 1924. supra. 

9. Because the bill of complaint, including its exhibits, presents 
questions within the exclusive jurisdiction of the Secretary of the 
Interior to decide; as shown thereby the grounds for relief relied on 
are based on the provisions of subsection J, section 4, act of December 
5, 1924 (43 Stat. 703), which reads as follows: 

“ That all moneys or profits as determined by the Secretary here¬ 
tofore or hereafter derived from the sale or rental of surplus water 
under the Warren Act of February 21, 1911 (Thirty-sixth Statutes, 


4S 


WILBUR VS. MINIDOKA IRRIGATION DISTRICT 


page 925). or from the connection of a new project with an existing 
project, shall be credited to the project or division of the project to 
which the construction cost has been charged.” 

That such grounds for relief involve: 

(a) The determination by the Secretary of the Interior of whether 
any of the profits enumerated therein have been realized in connec¬ 
tion with the Minidoka project, and 

(b) To what project or division of the project the construction 
cost has been charged as the basis for giving proper credits of 

existing profits. 

84 10. Because the bill of complaint, including its exhibits, 
shows that the Secretary of the Interior exercised his full 

jurisdiction over the claim of plaintiff covered thereby, considered the 
same as to its each and every element and factor, and after a full 
hearing and audit, and after a due consideration of all the facts in- 
volved. and of all the law applicable thereto, in the due exercise of 
his judgment and discretion, with full advice in the premises, found 
and determined that no profits had been realized in the manner con¬ 
templated by subsection J. aforesaid, and that therefore nothing 
existed for distribution thereunder. All of which is a question of 
fact, reposed by law for determination, in the reasonable discretion 
of the Secretary of the Interior, and no authority rests with the court 
to review, reverse, or modify his disposition thereof. 

11. Because—as the court takes judicial notice of public acts of 
Congress—the bill of complaint shows upon its face that the plaint iff 
is relying upon an act of Congress, to wit. sub: "icn J of . ecth n 1 
of the act of December 5. 1924. supra, which has been modified and 
reenacted by Congress in the appropriation act of May 10. 192(5 (44 
Stat. at pages 480-481). so as ro provide that net profits arising 
from any source under the Minidoka project are to be determined 
by the Secretary of the Interior, and so as to provide that the de¬ 
cision of the Secretary of the Interior with respect to the application 
of such profits is conclusive. 

12. Because the bill of complaint shows upon its face that the 
plaintiff seeks to acquire an interest in money now on deposit 

85 in the Treasure of the United States, and that therefore the 
United States is a necessary party to this suit. 

i Roy O. West. 

Secretary of the Interior. 
i E. O. Patterson. 

Solicitor. 

Bv O. H. Graves. 

%/ 

Assistant to the Solicitor. 

Interior Building. Washington. I). C. 


Order for leave to amend complaint 


Filed June 12. 1929 


* * * * * 5j« Jfc 

Comes now the plaintiff by its attorneys and moves for leave to 
amend the bill of complaint herein by substituting the following in 
place of paragraph (1): 
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I 

(1) The plaintiff. Minidoka Irrigation District, is a corporation 
organized under the laws of the State of Idaho as an irrigation dis¬ 
trict in Minidoka and Cassia Counties, Idaho. For many years and 
long prior to the filing of this bill of complaint the plaintiff, as au¬ 
thorized by and in compliance with various provisions of the reclama¬ 
tion law and contracts between the plaintiff and the Unitecjl States, 
has been in possession and has cared for. operated, and maintained 
the distributing works of the gravity unit of the Minidoka irrigation 
project. At all such times and with respect to all matters relating 
to the said project, including the subject matter of this suit, the 
United States and the defendant’s predecessors in office halve dealt 
with and recognized the plaintiff as acting for and in beha' f of the 
landowners and water users of the said unit of the project in com¬ 
pliance with and as required by the reclamation law. 

F. W. Clements. 


June 1*2. 1920. 
Amendment allowed. 


Attorney for Plaintiff. 


Peyton Gordon. Justice . 


Motion and order to substitute defendant 
Filed June 14. 1929 


* 


Comes now the plaintiff. Minidoka Irrigation District, and sug¬ 
gests to the court that Iioy O. West has been succeeded in office bv 
Rav Lyman Wilbur as Secretary of the Interior, and it Js hereby 
moved that the said Rav Lvman Wilbur be substituted as the 
defendant in this cause in the place of said Roy O. West. 

F. W. Clements. 

Attorney for Plaintiff. 

Service accepted: 

O. H. Graves. Attorney for Defendant. 

Motion granted: 

Peyton Gordon. Justice. 

Decree 


Filed June 14. 1929 


sis sjc ifc I sj« 

This cause came on for hearing on the motion to dismiss filed by 
the defendant, which motion was overruled, whereupon the defend¬ 
ant elected to stand on the motion to dismiss and plead n6 further. 

On consideration thereof, the court being fullv informed in the 
premises, it appearing to the court— 

(a) That the moneys or profits for which the plaintiffj claims a 
credit were derived from the sale of surplus water impounded by 
the first concrete dam at Jackson Lake below elevation 6,752|, creating 
a reservoir with a capacity of 380.000 acre-feet; 

87 (b) That the said water was sold in 1916 under tjlie act of 

February 21. 1911 (36 Stat. 925), which act limitecjl the sale 
to excess waters, preserving a first right to lands and entrypen com¬ 
prehending the entire project; 
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(c) That the full cost of the construction of said dam. which was 
built in 1911. has been charged to the two and only divisions com- 
prising the Minidoka project—namely, the Minidoka Irrigation Dis¬ 
trict. sometimes called the north side or gravity division, and the 

V. 4/ 

Burlev Irrigation District, sometimes called the south side or 

• V 

pumping division: 

(d) That under subsection J of sec. 4 of the act of December 5, 
1924 (48 Stat. 072-703). all moneys or profits derived from the 
sale or rental of surplus waters under the said act of February 21. 
1911. supra commonly known as the Warren Act. shall he credited 
to the project or division of the project to which tiie construction 
cost has been charged: and 

(e) That under the material allegations of the hill, the decision 

of the First Assistant Secretary of the Interior, dated September 

• 

27. 1926. making an allocation of these moneys or profits to a “new 
division.” and denying that the plaintiff lias any interest therein, 
is without substantial basis—i. e.. the statute plainly directs to whom 
the credit shall be given and the Secretary of the Interior and those 
acting under or through him in the administration of the reclama¬ 
tion act are not invested with arbitrary or discretionary power with 
respect to the crediting of such fund and can not deprive the 
claimant rightlv entitled to the fund under the admitted facts. The 
said decision, therefore, when considered in the light of the facts 
admitted in said motion, denies the plaintiff a substantial and vested 
right in such moneys or profits which it is within the power of this 
court to protect. 

It is therefore this 14th dav of June. 1929. hereby ordered. 
# • • 

adjudged, and decreed: 

1. That the defendant and all persons acting under or through 
him in the administration of the reclamation act be. and they 
hereby are. enjoined from crediting to the said “ new division ” the 
moneys or profits derived from the sale or rental of water from 
Jackson Lake Reservoir, below elevation 6.752. or to any division of 
the Minidoka project other than the Minidoka Irrigation District 
and the Burlev Irrigation District, together comprising the Mini- 
doka project. 

2. That a mandatory order of injunction issue directed to 
88 the defendant and all persons acting under or through his 
authority to credit such moneys or profits to the Minidoka 
Irrigation District and the Burlev Irrigation District as the costs 

K. k/ V. 

of the Jackson Lake Dam below elevation 6.752 were allocated, 
without regard to any alleged “ new division.” 

Peyton Gordon. Justice. 


And now on the day last above written the defendant in open 
court notes an appeal from the foregoing decree to the Court of 
Appeals of the District of Columbia, and same is hereby allowed; 
the mandatory portion of said decree is hereby stayed, pending ap¬ 
peal, until further order of court. 

Peyton Gordon, Justice. 

Xo objection as to form: 

O. H. Graves, 

Atty. for Defendant. 

June 14", 1929. 
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Assignments of error 


Filed July 9, 1929 


* 


* 


$ 


* 


* 


* 


* 


The defendant alleges that errors were committed hereih by the 
Supreme Court of the District of Columbia in the following par¬ 
ticulars. to wit: 

1. In overruling the defendant’s motion to dismiss thi bill of 
complaint. 

2. In entering its decree in favor of the plaintiff and against the 
defendant. 

3. In making findings of fact which were not justified 
$9 by the record, and in basing its decree upon such findings of 
fact. 


4. In ordering the issuance of a writ of mandatory injunction 
enjoining the defendant in the administration of the reclamation act 
from crediting the amount involved to the new divisiop of the 
Minidoka project, pursuant to his official finding and holding of 
September 27. 1926. attached to and made a part of the bill of com¬ 
plaint as 44 Plaintiff’s Exhibit Gr 

5. In rendering its decree herein, because the bill of domplaint 
fails to show any authority in the plaintiff to maintain tl^e action, 
cither on behalf of itself or of others. 

6. In rendering its decree herein, because the bill of complaint, 
including its exhibits, presents questions which are within the ex¬ 
clusive jurisdiction of the Secretary of the Interior to determine. 

7. In rendering its decree herein, because the bill of complaint, 
including its exhibits, shows that the Secretary of the Interior exer¬ 
cised his full jurisdiction over the claim of the plaintiff herein, con¬ 
sidered the same as to each and every element and factor, and after 
a full hearing, due consideration of all the facts and applicable law, 
and after being fully advised in the premises, found and determined 
that no money or profits had been realized in a manner contemplated 
by subsection (j). section 4. act of December 5. 1924 (43 Stat. 703), 
and that, therefore, nothing existed for distribution or crejdit there¬ 
under; such decision is. therefore, wholly free from arbitrary or 
capricious action and may not be reviewed, superseded, oij modified 
by the court. 

8. In rendering its decree herein, because it thereby inter- 
90 fered with, reversed, and modified the decision of a question of 
fact arising in the lawful administration of the reclamation 
act bv the Secretary of the Interior, and decided bv him iin the due 
exercise of his official judgment and discretion. 

9. In rendering its decree herein, because subsection (jj), section 
4, act of December 5, 1924. upon which the plaintiff’s suijt is based 
and upon which the court’s decree is founded, was modified, re¬ 
enacted, and superseded by the act of May 10, 1926 (44 Stat. 4vS0- 
481), which provides in substance that net profits arising from 
any source under the Minidoka project are to be determined"by the 
Secretary of the Interior, whose decision with respect to the appli¬ 
cation of such profits is conclusive. 

10. In rendering its decree herein, because subsection (j), section 
4, act of December 5, 1924, upon which the plaintiff’s bill of com- 
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plaint is founded and upon which the court based its decree, con¬ 
fers no right of action upon the plaintilf. but was and is merely 
the statement of an administrative rule to be followed by the Sec¬ 
retary of the Interior in the administration of the reclamation proj¬ 
ects under his jurisdiction and supervision. While a disregard of 
the terms of the statute might make the Secretary accountable to 
Congress, it plainly would not make him accountable to the plain¬ 
tiff or subject him to the jurisdiction and control of the Supreme 
Court of the District of Columbia. 

11. In rendering its decree herein, because subjection (j). section 
4. act of December 5. 1924. provides only for a credit in favor of 
reclamation projects or divisions of such projects which still are 
charged with costs of construction, but does not make any pro¬ 
vision for the refund of amounts already paid on account thereof. 
As the plaintiff failed to allege that there was any cost of construc¬ 
tion still remaining unpaid by it. or by the persons whom it pur¬ 
ported to represent, against which a credit could be made. 

91 its bill of complaint failed to state a cause of action and 
should have been dismissed for want of equity. 

12. Because by its decree herein it extends relief to the Burlev 
Irrigation District, which is not a party to this case, and further 
because the decree fails to designate the portion of the money in¬ 
volved which it intended should be credited to the Burley Irriga¬ 
tion District and the portion which it intended should be credited 
to the plaintiff. 

Edward C. Finney. 

O. H. Graves. 

Attorneys for Defendant ■. 


Designation of record 


Filed Julv 9. 1929 


•/ / 


* 


He 


H: 






* 


The clerk, in making up the transcript of record herein, will in¬ 
clude therein the following: 

1. The bill of complaint with all its exhibits. 

2. The motion for leave to amend complaint. 

3. ( ierk s minute of June 12. 1929. showing amendment allowed. 

4. Motion to dismiss bill of complaint, 
o. Decree and order allowing appeal. 

C. Assignments of error. 


7. This designation. 


O. K.. July 5. 1929: 

F. W. Clements. 

Attorney for Plaintiff. 


E. C. Finney, 

Solicitor Interior Depart meat. 
O. H. Graves. 
Assistant to the Solicitor. 
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$2 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia , $s: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 91. both inclusive, to be a true and correct transcript of the rec¬ 
ord. according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause Xo. 49386 in equity, wherein 
Minidoka Irrigation District, a corporation, is plaintiff, an|d Roy O. 
West, Secretary of the Interior, is defendant, as the same remains 
upon the tiles and of record in said court. 

In testimony whereof I hereunto subscribe mv name and affix the 
seal of said court at the city of Washington, in said District, this 
12th day of August. 1929. 

[l. s.] Frank E. Cunningham] Clerk . 

By Chas. B. Coffin, 

Assistant ClerU. 

[Indorsement on cover:] District of Columbia Supreme Court. 
Xo. 5033. Ray Lyman Wilbur. Secretary of the Interior, appellant, 
vs. Minidoka Irrigation District, a corporation. Court of Appeals, 
District of Columbia. Filed Aiur. 20, 1929. Henrv W. Hod<res, 
clerk. 
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In the Court of Appeals of the District 

of Columbia 

. 

April Term, 1929 


No. 5033 

Ray Lyman Wilbur, Secretary of the Interior, 

appellant 

V. i 

Minidoka Irrigation District, a Corporation, 

appellee 


brief of appellant 


STATEMENT OF THE CASE 

This is an appeal by the Secretary of the Interior 


from a decree of the Supreme Court of the District 
of Columbia, holding* an Equity Court, dated <jTune 
14, 1929, wherein, upon complaint by the Mini¬ 
doka Irrigation District, a corporation organized 
under the laws of the State of Idaho, he wa^ en¬ 
joined by preventive injunction from crediting 
moneys and profits derived from the sale or rental 


of certain water from the Jackson Lake reservoir, 
in the State of Wyoming, to any divisions of the 
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Minidoka Irrigation project other than the Mini¬ 
doka and Burley Irrigation Districts, in the State 
of Idaho, and wherein he was required, by manda¬ 
tory injunction, to credit such moneys and profits 
to the Minidoka and Burley Irrigation Districts. 
(R. 50.) The facts which the litigation involves 
are as follows: 

On June 17,1902, the President approved the act 
of Congress generallv known as the Reclamation 
Act (32 Stat. 388). 

Section 1 of the act provides that all moneys re¬ 
ceived from the sale and disposal of public lands in 
16 of the western States, including Idaho and 
Wvoming, beginning with the fiscal vear ending 
June 13, 1901, except 5 per cent thereof, shall be 
set aside as a special fund in the Treasury of the 
United States to be known as the “ Reclamation 
Fund,” to be used for constructing and maintain- 
ing irrigation works for the storage, diversion, and 
development of waters for the reclamation of arid 
and semiarid land in the States in question. 
Since the passage of the act of 1902 other sources 
of accretion to the reclamation fund have been 
added by various act of Congress. 

The act then outlines a comprehensive scheme 
for the construction and operation of irrigation 
projects with money provided by the reclamation 
fund, for permitting entries to be made of lands 
within a project, and for assessing irrigation 
charges against lands within a project—the charges 
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per acre against the same to be determined wijth a 
view to returning to the reclamation fund the esti- 
, mated cost of the construction of the project within 
which the irrigated lands are located. 

Section 10,•the concluding section of the statute, 

i 

gives authority to the Secretary of the Interidr to 
perform any and all acts, and make such rules and 
regulations as may be necessary and proper for the 
purpose of carrying the provisions of the act into 
full force and effect. 

Shortly after the passage of the reclamation act 
the Secretary of the Interior, acting through an 
agency of his Department, which is now known as 
the Bureau of Reclamation, planned and undertook 
the construction of an irrigation project within the 
State of Idaho, known as the Minidoka project, 
which had as its object the storage of the wajters 
of Snake River and their use for the purposej; of 
irrigation and the development of electrical poorer. 

Primarily the plan contemplated the construc¬ 
tion of a storage, diversion, and power dam near 
Minidoka, Idaho, with canal systems to supply 
water to adjacent lands on both sides of the Snake 
River. The lands upon the north side of the river 
which were to be supplied with water from the 
reservoir created by the Minidoka dam, now kn<|>wn 
as Lake Walcott, together with a small acreage on 
the south side of the river, were designated as the 
north-side gravity division of the Minidoka pi'oi- 

j 

ect, and are now included in the Minidoka Irriga¬ 
tion District, while the remaining lands on the 
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south side of the river which were to be irrigated 
from the reservoir were designated as the south- 
side pumping division of the Minidoka project, and 
are now included in the Burley Irrigation District. 
(R. 2, 3.) 

The Minidoka dam was completed about Sep¬ 
tember 30, 1906, and the canal systems supplying 
water to the north side gravity division of the Mini¬ 
doka project were completed in December, 1906. 
(R. 3.) 

The cost of constructing this dam and the canal 
systems was paid with money of the United States 
on deposit in the; Treasury to the credit of the rec¬ 
lamation fund, pursuant to appropriations by 
Congress for that purpose. This money was to be 
repaid to the United States in installments by the 
water users within the project over a series of 
years, in accordance with section 4 of the reclama¬ 
tion act and the provisions of subsequent acts of 
Congress which have ext elided the time for making 
payments. 

Near the headwaters of Snake River in the ad¬ 


jacent State of Wyoming, about 130 miles north¬ 
east from Minidoka, Idaho, was a body of water 
known as Jackson Lake, having an outlet into the 

Snake River. Tl,ie Secretary of the Interior also 
determined to build a storage reservoir at Jack- 
son Lake, as a separate project, to be known as the 
Snake River storage project. (R. 43.) 

In fixing the size of the reservoir to be con¬ 
structed at Jackson Lake, it was decided to build 
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! 

it with a capacity considerably in excess of yvhat 
was believed to be the requirements of the north 
side gravity division and the south side pumping 
division of the Minidoka project, which were the 
portions of the Minidoka project then constructed, 
so as to provide a surplus capacity for the storage 
of water to be used on future extensions of the 
Minidoka project, or for other purposes. (R. 43.) 

It should be explained that the waters of] the 
Snake River already had been appropriated ujnder 
State laws to such an extent that during the sum¬ 
mer season most of its water, and at times all of its 
water in the upper portion of the river, wai di¬ 
verted for the purposes of irrigation. The object 
of the storage dam at Jackson Lake was to impound 
surplus water in times of plenty, to be released 
later for the benefit of the Minidoka project, j 
In October, 1907, a temporary dam was Com¬ 
pleted at Jackson Lake. (R. 3.) 

In 1908 lands in what is now known as the nf)rth 
side pumping divison of the Minidoka project, a 
new division separate and distinct from the north 
side gravity division and the south side pumping 
division, were withdrawn from entry, and certain 
surveys in connection therewith were made (R. 43) 
with the intention of using a portion of the water 
developed by the storage dam at Jackson Lake for 
the irrigation of the lands within this new division 
(R. 45). | 

In 1911 the reservoir at Jackson Lake was com¬ 
pleted through the construction of a permanent 
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concrete dam. (R. 43.) As then completed the 
reservoir had a capacity of 380,000 acre-feet below 
elevation G,752. (R. 41.) This reservoir likewise 

was constructed with the monev of the United 
States appropriated from the reclamation fund. 
After the completion of the reservoir the accounts 
of the Snake River storage project under which 
the reservoir was constructed were combined with 
those of the Minidoka project, and the Jackson 
Lake reservoir now is a part of the Minidoka proj¬ 
ect. (R. 43.) 

After the reservoir at Jackson Lake had been 
used for several vears, the duty on water on the 
constructed portion of the Minidoka project was 
fixed, and a decree known as the “ Foster decree ” 
was entered, establishing the priority of water 

rights in the ilower vallev of the Snake River. 

1 ° \ 

\^it. 4 ■*.) 

Thereupon the Secretarv of the Interior allotted 
268,000 acre-feet of the 380,000 acre-feet canaeitv 

X %/ 

of the Jacksoii Lake reservoir to the then con¬ 
structed portions of the Minidoka project, being 
the north side gravity division, now known as the 
Minidoka District, and the south side pumping di¬ 
vision, now known as the Burley District; 10,000 
acre-feet of such capacity were allotted to what 
was known as the north side Twin Falls project : 
while the remaining storage capacity of 102,000 
acre-feet was allotted to new divisions of the Mini¬ 
doka project, in accordance with the original plan 
of construction. (R. 45. ^ 
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Pursuant to the provisions of section 4 of j the 
reclamation act of June 17, 1902, the Secretary of 
the Interior issued a public notice on March 9,1907, 
whereby he fixed a construction charge of $221 per 
acre against certain lands in the north side gravity 
division of the Minidoka project. (R. 10.) On 
March 30, 1909, he issued a like notice with respect 
to other lands in the north side gravity division 
whereby he fixed a construction charge of $30 per 
acre. (R. 11.) On December 30, 1911, the Secre- 
tarv of the Interior issued a like notice fixing a 

«/ j<—' 

revised construction charge of $40 per acre with 
respect to certain lands in the gravity division. 
(R. 13.) 

On November 3, 1915, the Secretary of the In¬ 
terior issued a notice pursuant to section 4 of the 
reclamation act fixing the construction charge for 
the south side pumping division of the Minidoka 
project at $56.50 per acre for public lands, and 
$57.50 per acre for State lands and private lajnds 
within the unit. (R. 36.) I 

The notices in question are printed in full in j the 

record as Exhibits A, B, O, and F. A reading* of 

these exhibits will disclose that thev contain no 

*> 

statement as to the particular manner in which the 
payments made in accordance with their terms 
were to be applied. They merely state that persons 
making entries for designated lands within the 
Minidoka project, or using its waters upon Slate 
or private lands, will be required to pay the amdunt 
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per acre named in the notices as a construction 
charge. 

On February 21,1911, the act of Congress known 
as the Warren Act was approved. (36 Stat. 925.) 
The act provided, in substance, that whenever the 
storage capacity of a reservoir constructed under 
the reclamation laws was in excess of the require¬ 
ments of the lands to be irrigated under the proj¬ 
ect, the Secretary of the Interior might, upon such 
terms as he deemed just, contract with individuals, 
corporations, or associations for the impounding, 
storage, and Carriage of water, to an extent not 
exceeding the capacity of the reservoir. 

Section 3, the last section of the act, provided that 
the money received in pursuance of such contracts 
should be covered into the reclamation fund, and 
that it should be available for use under the terms 
of the reclamation act. The Warren Act con¬ 
tained no requirement that the money received un¬ 
der its terms should be applied to any particular 
irrigation project or division of a project. 

During 1913 and 1914 the Kuhn Irrigation and 
Canal Company, the predecessor in interest of the 
Twin Falls Nbrth Side Land and Water Company, 
advanced sufficient money to the LTnited States to 
enlarge the storage capacity of the Jackson Lake 
reservoir to 789,000 acre-feet. The increased stor¬ 
age capacity of the reservoir was all utilized by the 
company which advanced the money for its con¬ 
struction, and no profit was realized by the United 
States from the transaction. (R. 40.) 
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In 1917 the capacity of the Jackson Lake reser¬ 
voir was again increased by deepening the channels 
above and below the dam, thereby developing addi¬ 
tional storage capacity of 58,810 acre-feet. The 
cost of this work, which was paid for by the United 
States out of the reclamation fund, was allocated 
to “new divisions” of the Minidoka project. The 
additional water impounded was temporarily leased 
or tentatively sold under conditional contracts, 
pending the completion of a new reservoir, ijvhich 
is now known as the American Falls reservoir. 
(R. 41.) 

The new reservoir in question is located at or 
near American Falls, Idaho, between 30 and 40 
miles, approximately, above the dam at Minidoka, 
Idaho. j 

In 1916 and 1917 the 102,000 acre-feet <if the 

7 i 

storage capacity of the Jackson Lake reservoir, 

i 

which had been allocated to “new divisions” of the 
Minidoka project, as already stated, were sold to 
16 canal companies and districts (R. 41) atj rates 
approved by the Secretary of the Interior on 
December 4, 1916 (R. 43). 

At that time it had been determined to irrigate 
the lands in such new divisions from water j which 
would be stored in the reservoir at American! Falls, 
instead of from the Jackson Lake reservoir. 
Therefore the 102,000 acre-feet of storage jin the 
Jackson Lake reservoir, which no longer wbuld be 
necessary for the irrigation of lands in t^e new 
divisions, were sold to the 16 canal companies and 
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districts, and the money to be derived from the sale 
was credited toward the expense of constructing 
the reservoir at American Falls. The rates at 
which the water was sold, approved by the Secre¬ 
tary on December 4, 1916, were fixed at what was 
then estimated to be the cost of providing storage 
for 102,000 acre-feet of water in the American Falls 
reservoir, for the use of the new divisions, to take 
the place of the like volume of storage in the Jack- 
son Lake reservoir sold to the canal companies and 
districts. (R. 43.) Since the date of the sale 
however, it has been found that the water in the 
Jackson Lake reservoir was sold at a loss, as the 
cost of the construction at American Falls has ex¬ 


ceeded the estimate then made. (R. 43.) 

During the course of the early development of 
the Minidoka project certain quantities of the 


water stored in the Jackson Lake reservoir which 


were not then needed.bv the water users within the 
project were disposed of to water users without 
the project under rental contracts, and the sum of 
$161,106.65 was collected from the rentals. (R. 7, 
S, 46.) The amount received is erroneously typed 
as $181,106.65 in paragraph 24 of the bill. (R. 8.) 
This water was taken from the original 380,000 
acre-feet of the storage capacity of the Jackson 
Lake reservoir. 


The cost of constructing the Jackson Lake reser¬ 
voir to an elevation of 6,752 feet, with a storage 
capacity of 380,000 acre-feet, was $440,424.90. (R. 
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44.) Of this 380,000 acre-feet capacity, 178,220 

acre-feet were allocated bv the Secretary of the In- 

%/ %/ 

terior to the gravity division of the Minidoka proj¬ 
ect, 89,780 acre-feet were allocated to the north! side 
pumping division, and 102,000 acre-feet were lallo- 
cated to new divisions, as already stated. (R. 45.) 
This allocation of storage placed the original cost 
of the construction of the Jackson Lake reservoir 
upon the allottees of 370,000 acre-feet of its storage 
capacity, as the remaining 10.000 feet were allocated 
to the North Side Twin Falls Company in settle¬ 
ment of an account. (R. 44.) 

The allocation of storage so far as the gravity 
and south side pumping divisions of the Minidoka 
project were concerned, was based upon their actual 
needs, and the original cost of the construction of 
the Jackson Lake reservoir, to-wit, $440,424.90] was 
prorated to them accordingly. (R. 44.) 

The result was that 48.1 per cent of the co^t of 
construction, as above, was allocated to the gravity 
division, 24.2 was allocated to the south side pimp¬ 
ing division, and 27.7 per cent was allocated to new 
divisions. (R. 44, 45, 46.) 

Subsection (J) of section 4 of the Deficiency 
Appropriation Act of December 5, 1924, Chapter 
4 (43 Stat. 672, 701), which is commonly known as 
the “ Fact Finders’ Act,” reads as follows: ! 

That all moneys or profits as determined by 
the Secretary heretofore or hereafter derived 
from the sale or rental of surplus wate^ un¬ 
der the Warren Act of February 21, 1911 



12 


(Thirty-sixth Statutes, page 925), or from 
the connection of a new project with an ex¬ 
isting project shall be credited to the project 
or division of the project to which the con¬ 
struction cost has been charged. 

This provision of law merely was a legislative 
ratification of the practice respecting the credit of 
moneys and profits derived from the sale or rental 
of surplus water, which had been in vogue from the 
inception of operations under the Warren Act. 
(R. 42.) 

Pursuant to this established practice, the Secre¬ 
tary of the Interior had credited the $161,106.65 
received from the rental of water during the de¬ 
velopment period of the Minidoka project, in ac¬ 
cordance with his allocation of the original cost 
of the construction of the Jackson Lake reservoir, 
as follows: 48.1 per cent, or $77,492.30, to the 
gravity division of the Minidoka project; 24.2 per 
cent, or $38,987.81, to the south side pumping divi¬ 
sion ; and 27.7 per cent, or $44,626.54, to new divi¬ 
sions. (R. 46.) 

When the 102,000 acre-feet of storage in the Jack- 
son Lake reservoir, which had been allocated to new 
divisions, were sold to the 16 canal companies and 
districts in 1916 and 1917, the sales price aggre¬ 
gated $429,412.50. The cost of providing storage 
for the water sold was $122,400, leaving a profit of 
$307,012.50, which would be fully realized when all 
payments under the sales contracts were made. 
(R, 42.) At April 30, 1926, $341,517.10 had been 
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paid on account of the contracts, representing a 
return in excess of the costs of the storage sol^l of 
$240,186.40. (R. 42.) 

In this state of facts the Minidoka Irrigation 
District, on October 27, 1925, filed an application 
with the Secretary of the Interior claiming certain 
credits against the construction charges due bf its 
members who were water users within the gravity 
division of the Minidoka project. Among the itjems 
of credit claimed was one of $500,823.38 said to 
represent profits derived from the construction and 
operation of the Jackson Lake reservoir. (Iy 7, 
39.) The entire claim was disposed of adversely 
in a decision of the First Assistant Secretary of 
the Interior, dated September 27, 1926, which is 
printed in the record at page 39 as Exhibit Gr. 

The onlv items of the claim which are involved 
* 

in the case now before the Court are the items rep¬ 
resenting the amount of profit alleged to have been 
realized from the sale to the 16 canal companies find 
districts of the 102,000 acre-feet of storage in j the 
Jackson Lake reservoir (which at April 30, 1926, 
amounted to $240,186.40), and an item of $44,62(1.54, 
being the amount credited to new divisions and Rep¬ 
resenting 27.7 per cent of the total of $161,10^.65 
paid for the rental of water from the Jackson Ljake 
reservoir during the development stage of the Mini¬ 
doka project. 

With respect to the first of these items, the First 
Assistant Secretary held that no profits had l^een 

i 
i 
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realized in connection with tlie sale to the 16 canal 
companies and districts of 102,000 acre-feet of the 
storage capacity of the Jackson Lake reservoir. 
(R. 46.) The Secretary said that as the storage 
area sold had been allocated to new divisions, the 
transaction represented a sale of property in which 
neither the gravity division nor the south side 
pumping division of the Minidoka project ever had 
been the legal or equitable owner. (R. 45.) The 
Secretary also pointed out that the transaction 
actually involved no profit, as it cost more to furnish 
102,000 acre-feet of storage in the American Falls 
reservoir, for the use of new divisions, to take the 
place of the 102,000 acre-feet of storage in the Jack- 
son Lake reservoir, which originallv had been alio- 

V_7 


cated to such new divisions, than was received from 


the sale of the said 102,000 acre-feet of storage in 
the Jackson Lake reservoir to the 16 canal compa¬ 
nies and districts. (R. 43, 45, 46.) 

As to the second item of the claim, the First As¬ 
sistant Secretarv held that the $161,106.65 in ones- 
tion should be credited upon the basis of the 
allocation of the cost of the original 3S0.000 acre- 
feet capacity of the Jackson Lake reservoir, and 
that therefore $44,626.54 properly had been credited 
to new divisions. (R. 46.) 

Thereafter the Minidoka Irrigation District ap¬ 
plied for a rehearing of its claim. A rehearing was 
denied on December 30,1926. (R. 8.) 

The Minidoka Irrigation District waited for over 
two years, and then, on February 1, 1929, filed suit 


in equity, No. 49386, in the Supreme Court of the 
District of Columbia, against the then Secretary of 
the Interior. (R. 1.) j 

The bill prayed that the defendant, his successors 
in office, and all persons acting under his authority, 
be permanently enjoined from carrying into effect 
the First Assistant Secretary’s decisions of Sep¬ 
tember 29, 1926, and December 30, 1926; that they 
be enjoined from crediting or paying the money or 
profit derived from the sale of the 102,000 acre+feet 
of water from Jackson Lake reservoir to the wlater 

j 

users mentioned in paragraph 13 of the bill (R. 4) 


(these water users apparently are the 16 canal Com¬ 
panies and districts which purchased the water, and 
the prayer apparently is directed against a refund 
to them); that they be enjoined from crediting! any 
portion of the sum accrued from water rentals (ji. e., 
any portion of the $161,106.65 received fromj the 
rental of water during the development stage of 
the Minidoka project) to any so-called new divi¬ 
sions or units of the Minidoka project, or to j any 
water users under the Minidoka project other than 
the plaintiff and the Burley Irrigation District, 
representing the water users of the south | side 
pumping unit; that they be enjoined from crediting 
or paying any moneys or profits from the sale or 
rental of water, as aforesaid, to the extent of 66.5 
per cent thereof to any new division, unit, or vjater 
users under the Minidoka project other than! the 
plaintiff; that they be enjoined from denying the 
plaintiff a proper credit under subsection (J) of 
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section 4 of the act of December 5, 1924, for 66.5 
per cent of the money or profit derived from the 
sale and rental of water, as aforesaid; and that they 
be required by mandatory injunction to credit the 
plaintiff with 66.5 per cent of the money and profit 
derived from the aforesaid sale and rental of water 
from Jackson Lake reservoir. 

The theory upon which the plaintiff’s bill of com¬ 
plaint was based, as disclosed by its allegations, was 
as follows: 

The plaintiff* had been informed that exclusive 
of certain costs charged a unit of the Minidoka proj¬ 
ect known as the Commercial Power unit, the total 
actual cost of construction and estimated cost of 
completion of the Minidoka project, including the 
Jackson Lake reservoir to elevation 6,752 with a 
capacity of 380,000 acre-feet, was $4,819,371.30. 
(Paragraph 18 of the bill, R. 6.) 

Total construction charges of $2,034,120 had been 
levied against the gravity unit of the Minidoka 
project, now included in the Minidoka Irrigation 
District, under the public notices given in Exhibits 
A, B, and C. (Paragraph 18 (a) of the bill, R. 6.) 

Total construction charges of $2,786,840 had been 
levied against the south side pumping unit of the 
Minidoka project, now included in the Burley Irri¬ 
gation District, under the public notice given in 
Exhibit F. (R. 36.) When the construction 
charges levied against these two units of the Mini¬ 
doka Irrigation District were added together they 
totaled $4,820,960, an amount in excess of the esti- 
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mated cost of $4,819,371, as above. (Paragraph 
18(b) of the bill, R. 6.) 

The plaintiff had been informed that the Con¬ 
struction of the permanent dam and incidental tea- 
tures for the storage of 380,000 acre-feet below jele- 
vation 6,752 in the Jaekson Lake reservoir was com¬ 
pleted at an actual cost of $440,424.90. (Paragraph 
19 of the bill, E. 16.) 

In a report made to the Secretary of the Interior, 
in June, 1915, a board appointed for the purpose 
of reviewing the cost incident to the completion of 
the Minidoka project had recommended that the 
total cost of Jackson Lake dam and reservoir be 
divided between the north side gravity unit hnd 
the south side pumping unit of the Minidoka proj¬ 
ect in proportion to their respective canal capac- 
ities (Paragraph 15 of the bill, R. 5); i. e., 66.5 per 
cent to the gravity unit and 33.5 per cent to the 
south side pumping unit. 

The amounts charged against the water u^ers 
of the Minidoka and Burley Irrigation Districts 
in Exhibits A, B, C, and F total a sum sufficient to 
include and cover the actual cost of construction 
incident to the storage of 380,000 acre-feet, below 
elevation 6,752, in Jackson Lake, and “ thus the 
said cost of construction of Jackson Lake storage 
for 380,000 acre-feet, below elevation 6,752, Ibas 
been actually charged to the said Minidoka Irriga¬ 
tion District and the Burley Irrigation District, 
and to no other district or division of the Minidoka 
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project within the meaning of subsection (J) of sec¬ 
tion 4 of the act of December 5, 1924.” (Para¬ 
graph 20 of the bill, R. 7.) 

On October 27, 1925, the appellee filed an appli¬ 
cation with the Secretary of the Interior for cer- 
tain credits, which included 66.5 per cent of the 
money or profits derived from the sale of 102,000 
acre-feet of water from Jaekson Lake and 66.5 per 
cent of the profits of $161,106.65 derived from the 
rental of the storage water of Jackson Lake reser¬ 
voir, basing its claim on subsection (J) of section 
4 of the act of December 5, 1924. (Paragraph 23 
of the bill, R. 7.) 

In a decision dated September 29, 1926, the Sec¬ 
retary denied the appellee’s claim for the said 
credits on the ground that the cost of Jackson Lake 
reservoir to elevation 6,752—namely, $400,424.90 
(?)—was charged in part to the gravity division, 
in part to the pumping division, and in part to new 
divisions of the Minidoka project, the portion of 
the cost charged to new divisions being 27.7 per cent 
of the cost of the said 3S0,000 acre-feet of storage 
as of December 1, 1925. The appellee made the 
Secretary's decision a part of its bill of complaint 
as Exhibit G. (Paragraph 23 of the bill, R. 7, 39.) 

By reason of the premises as above, the Minidoka 
Irrigation District asked the relief prayed for in 
its bill of complaint. 

The appellant moved to dismiss the bill of com¬ 
plaint for thd reasons stated in his motion, which 
is printed at page 47 of the record. 
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The trial court overruled the motion to disijniss, 
and, the appellant having elected to stand upoii his 
motion, a final decree was entered against thej ap¬ 
pellant on June 14, 1929. (R. 49.) Thereupon 

the appellant noted an appeal to this court, wlhicli 
was allowed. (R, 50.) The appellant’s assign- 
ments of error are found at page 51 of the record. 

ASSIGNMENTS OP ERROR 

The lower court erred: j 

1. In overruling the defendant's motion to! dis- 

i 

miss the bill of complaint. j 

2. In entering its decree in favor of the plaintiff 

and against the defendant. j 

3. In making findings of fact which were not 
justified by the record, and in basing its decree 
upon such findings of fact. 

4. In ordering the issuance of a writ of manda¬ 

tory injunction enjoining the defendant in thp ad¬ 
ministration of the reclamation act from crediting 
the amount involved to the new division of tlieiMin- 
idoka project, pursuant to his official finding and 
holding of September 27, 1926, attached td and 
made a part of the bill of complaint as “Plaintiff’s 
Exhibit G.” ! 

I 

5. In rendering its decree herein, becausle the 

^ j 

bill of complaint fails to show any authority in the 

plaintiff to maintain the action, either on behalf of 

itself or of others. 

6. In rendering its decree herein, because the 
bill of complaint, including its exhibits, presents 
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questions which are within the exclusive jurisdic¬ 
tion of the Secretary of the Interior to determine. 

7. In rendering* its decree herein, because the bill 
of complaint, including its exhibits, shows that the 
Secretary of the Interior exercised his full juris¬ 
diction over the claim of the plaintiff herein, con¬ 
sidered the same as to each and every element and 

•/ 

factor, and after a full hearing, due consideration 
of all the facts and applicable law, and after being 
fully advised in the premises, found and deter¬ 
mined that no money or profits had been realized in 
a manner contemplated by subsection (j), section 
4, act of December 5, 1924 (43 Stat. 703), and that, 
therefore, nothing existed for distribution or credit 
thereunder; such decision is, therefore, wholly free 
from arbitrary or capricious action, and may not 
be reviewed, superseded, or modified by the court. 

8. In rendering its decree herein, because it 
thereby interfered with, reversed, and modified the 
decision of a question of fact arising in the lawful 
administration of the reclamation act by the Secre¬ 
tary of the Interior, and decided bv him in the due 

V 7 %/ 

exercise of his official judgment and discretion. 

9. In rendering its decree herein, because sub¬ 
section (j), section 4, act of December 5,1924, upon 
which the plaintiff's suit is based, and upon which 
the court’s decree is founded, was modified, re¬ 
enacted, and Superseded by the act of May 10,1926 
(44 Stat. 480-481), which provides in substance that 
net profits arising from any source under the Mini- 
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doka project are to be determined by the Secretary 
of the Interior, whose decision with respect to the 
application of such profits is conclusive. 

10. In rendering its decree herein, beeausje sub¬ 
section (j), section 4, act of December 5, 1924l upon 
which the plaintiff's bill of complaint is founded 
and upon which the court based its decree, confers 
no right of action upon the plaintiff, but w<js and 

is merely the statement of an administrative rule to 
* 

be followed by the Secretary of the Interior in the 
administration of the reclamation projects kinder 
his jurisdiction and supervision. 'While a disre¬ 
gard of the terms of the statute might make the 
Secretary accountable to Congress, it plainly kvould 
not make him accountable to the plaintiff or sub- 
ject him to the jurisdiction and control of the Su¬ 
preme Court of the District of Columbia. 

11. In rendering its decree herein, beeausje sub¬ 
section (j), section 4, act of December 5, 192-|, pro¬ 
vides only for a credit in favor of reclamation 
projects or divisions of such projects which still 
are charged with costs of construction, but} does 
not make any provision for the refund of air.ounts 
already paid on account thereof. As the plaintiff 
failed to allege that there was any cost of construe- 
tion still remaining unpaid by it, or by the persons 
whom it purported to represent, against which a 
credit could be made, its bill of complaint failed to 
state a cause of action and should have been dis¬ 
missed for want of equity. 
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12. Because bv its decree herein it extends relief 

'V 

to the Burley Irrigation District, which is not a 
party to this case, and further because the decree 
fails to designate the portion of the money involved 
which it intended should be credited to the Burley 
Irrigation District and the portion which it in¬ 
tended should be credited to the plaintiff. 

ARGUMENT 

I 


What constitutes the Minidoka irrigation project 


It should be determined first of all whether only 
the north side gravity and south side pumping 
units are included in the Minidoka project, as al¬ 
leged in the bill of complaint, or whether the proj¬ 
ect also includes other units. 

The allegation contained in paragraph 26 of the 
bill (R. 9) that the north side gravity unit and the 
south side pumping unit “in law constitute the 
Minidoka project,” apparently is sufficiently an¬ 
swered bv the statement to the contrary contained 


in the Secretary’s decision of September 27, 1926, 

which is made a part of the bill as Exhibit G. (R. 

45, 46.) And also by the fact that the statement 

merely is a conclusion of law. 

* 

To remove all doubt on the subject, however, it 
mav be well to direct the court’s attention to the 
act of May 24, 1922, Chapter 199 (42 Stat. 552, 


I 

585), making appropriations for tlie Department 
of the Interior, which contains the following 
provisions : 

I 

Minidoka project, Idaho: For operation 

and maintenance, continuation of construc- 

/ 7 

tion, and incidental operations, with! au¬ 
thority in connection with the construction of 
American Falls Reservoir, to purchase or 
condemn and to improve suitable )and 
* * * $ 1 , 200 , 000 . 

Further appropriations for the construction of 
American Falls Reservoir within the Minidoka 
project are made in subsequent acts of Congress. 

The act of May 9, 1924, Chapter 151 (43 j3tat. 
117), grants certain Indian lands to the Uiiited 
States “for the proposed American Falls Reser¬ 
voir on the Snake River under the Minidoka fed¬ 
eral Irrigation project in Idaho.” 

These acts are a direct recognition by Congress 
of the fact that the American Falls Reservoir, re- 

i 7 

ferred to in the Secretary’s decision (R. 45),j and 
the new division which the reservoir serves, | now 
known as the north side pumping division, ^ve a 
part of the Minidoka project. 

II 


The right of the Minidoka irrigation district to maintain 
its suit. (Assignment of error 5) 

Items 3, 4, and 5 of the appellant’s motion to dis¬ 
miss the bill of complaint (R. 47), and his assign- 
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ment of error 5 (R. 51), raise the question of the 
right of the Minidoka irrigation district to main¬ 
tain its suit. 

Subsection J of section 4 of the act of December 
5, 1924, upon which the suit is based, provides for 
credits in favor of a “project” or a “division of a 


project.” 

Subsection A of section 4 of the act provides: 

( d ) The word “project” means a Federal 
irrigation project authorized by the reclama¬ 
tion law. 

(e) The words “division of a project” 
means a substantial irrigable area of a proj¬ 
ect designated as a division by order of the 

Secretary. 

* 

Whether the appellee, “a corporation organized 
under the laws of the State of Idaho as an irriga¬ 
tion district in Minidoka and Cossia Counties, 
Idaho,” which merely has been in possession of 
“and has cared for, operated, and maintained the 
distribution works of the gravity unit of the Mini¬ 
doka Irrigation District,” is entitled to sue under 
the said subsection J, or whether such a suit should 
be brought by the water users of the division of a 
project who are charged with construction costs, 
or by a water user of a division on behalf of him- 
self and others in a like situation, is a question 
which the appellant submits for the consideration 
of the court without argument. 


The bill of complaint failed to state facts sufficient to lj>ring 
the case within the scope of subsection J, section| 4 of 
the act of December 5, 1924, nor did that subsection of 
the act confer any right of action upon the appellee. 
(Assignments of error 10 and 11) 

1. The trial court had no right to grant an in¬ 
junction against the Secretary of the Interiorf un¬ 
less the bill of complaint stated a cause of action. 

The appellee’s suit was based upon subsection 
J of section 4 of the act of December 5, jL924. 
(Paragraph 26 of the bill, R. 9; and prayer ^o. 2, 
R. 10.) | 

That subsection of the act does not provide jfor a 
repayment or refund of money already pai(jl for 
construction charges by the water users of an irriga¬ 
tion project, or a division of a project, or contem¬ 
plate that such a repayment or refund sh^ll be 
made; the act provides only for a “ credit ” in favor 
of a project or a division of a project to whiclj con¬ 
struction costs have been charged. j 

In an amendment to its bill the appellee! said 
(R. 49) : j 

For many years and long prior tp the 
filing of this bill of complaint the plaintiff, 
as authorized by and in compliance with va¬ 
rious provisions of the reclamation la\kr and 
contracts between the plaintiff ancjl the 
United States, has been in possession and 
has eared for, operated, and maintained the 
distributing works of the gravity unit j)f the 
Minidoka Irrigation project. 
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The meaning of subsection J was interpreted offi¬ 
cially bv the Commissioner of Reclamation, with 
the approval of the Secretary of the Interior, under 
date of January 28,1925 (51 L. D. 213), as follows: 

Subsection J provides that profits of the 
class described in that subsection shall be 
credited:to the project or division of project 
to which the construction cost has been 
charged, but does not specify whether the 
same should be credited on construction or 
operation and maintenance. It is therefore 
believed to be within the discretion of the 
Secretary of the Interior to determine the 
manner of applying such credit. In this 
connection, however, it is noted that this fund 
is to be applied as a credit and not turned 
over as a cash payment from the Govern¬ 
ment. Consequently if the water users’ or¬ 
ganization takes over the operation and 
maintenance of the irrigation system or a 
part thereof and collects and pays its own 
operation and maintenance expenses there 
will be no indebtedness from the water users 
to the United States for operation and main¬ 
tenance i except the operation and main¬ 
tenance of reserved works in cases where 
only a part of the irrigation works are turned 
over and in cases where all of the irrigation 
works are turned over there would be no in¬ 
debtedness to the Government on which a 
credit could apply except indebtedness for 
the construction payments. 

As the appellee stated that it had been in posses¬ 
sion of and had cared for, operated, and maintained 



the distribution works of the gravity unit of the 
Minidoka project for many years, it is clear that 
there was no indebtedness due to the United States 
from the water users of the gravity unit on account 
of operation and maintenance, when the suit was 
tiled, on which a credit could be applied. 

So far as construction charges are concerned, 
there is no allegation anywhere in the bill that at 
the time the suit was filed any of the construction 
charges which originally were due by the water 
users of the gravity unit, or of the south side pump¬ 
ing unit of the Minidoka project, then remained 
unpaid. It will be noted that the bill was not filed 
until two years after the appellee's claim had been 
denied by the Secretary. Unless a balance on ac¬ 


count of construction charge still remained unpaid 
when the suit was filed, it is clear that no Vcredit'’ 


could be made on that account. 

It is a delicate matter to enjoin the head of an 
Executive department of the Government with re¬ 


spect to the duties of his office. The presumption 
in any given case is that the official sought to be 


enjoined had proceeded, and is proceeding, ii^ ac¬ 
cordance with law, and one who wishes to control 
his action by injunction must leave nothing tj) in¬ 
ference, but must overcome this presumption by 
stating facts which clearly show that he is entitled 
to the relief sought. 

In the instant case the appellee failed to makp the 
necessary allegations, and therefore his bill of pom- 



plaint should have been dismissed on motion for 
want of equity. 

2. Furthermore, the appellant contends that the 
said subsection J of the act in question conferred 
no right of action upon the water users of an irriga¬ 
tion project, or upon an irrigation district repre¬ 
senting their interests, and, consequently, that it 
conferred no rjght of action upon the appellee in 
this case. 

The Warren Act, which permitted sales of the 
surplus water of an irrigation project, made no 
provision for the disposition of the profits derived 

from such sales other than that the monevs received 

•/ 

in pursuance of the sale contracts should be covered 
into the reclamation fund and be available for use 
under the terms of the reclamation act. (Section 
3 of the act of February 21, 1911, 36 Stat. 925.) 

After the passage of the Warren Act it became 
the custom to credit any profits arising from the 
sale of surplus water made under its terms to the 
project, or the division of a project, which had been 
charged with the construction costs of the reservoir 
which supplied the water. Such credit, however, 
was not compulsory. Subsection J of section 4 
of the act of December 5, 1924, merely was a ratifi¬ 
cation of the existing practice. (R. 42.) 

The credit directed to be made by that act was 
based upon no consideration passing to the Gov¬ 
ernment from the water users of the project. The 
obligation of the water users was to pay the amount 
specified in the public notice pursuant to which 
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their contracts for water were made, irrespective 
of whether surplus water was or was not jsold 
from the project. The Government pays the origi¬ 
nal cost of all reclamation projects, and its con¬ 
tracts with water users in no way bind it to apply 
any profits derived from the sale of surplus water 
developed by the project to the benefit of its \|ater 
users. 

By the said subsection J, Congress instructed the 
Secretary of the Interior as to the manner in Which 
profits from the sale of water should be credited 
and applied, but it is not believed that Congress 
thereby intended to subject the Secretary oi the 
Interior to suit at the pleasure of a dissatisfied 
water user or of an irrigation district claimiijig to 
represent dissatisfied water users. If the Secretary 
fails to obey the directions of Congress in mdking 
credit of profits received from the sale of Water 
under the Warren Act, that is a matter between 
Congress and the Secretary, but the Secretary’s 
misconception of his duty in that respect doe^ not, 
in the opinion of the appellant, give rise 
justiciable issue. 

IV 


to a 


i 

If subsection J of section 4 of the act of December 5,1924, 
did confer a right of action upon water users or their 
representatives, that right had ceased to exist ih the 
instant case at the time suit was filed. (Assignment of 
error 9) 

If the appellant is wrong in his contention that 
subjection J of section 4 of the act of December 5, 
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1924, did not confer a right of action upon the ap¬ 
pellee, it still is true that at the time its suit was 
filed any right i of action which the appellee pre¬ 
viously mav have had under that subsection of the 
%/ •/ 

act had ceased to exist. 

The act of May 10,1926 (44 Stat. 453, 480), con¬ 
tains the following provision: 

Minidoka project, Idaho: For operation 
and maintenance, continuation of construc¬ 
tion, and incidental operations, $2,005,000: 
Provided, That the accumulated net profits 

as determined bv the Secretary of the In- 

*. * 

terior, arising under the project, derived 
from the operation of the project power 
plants, leasing of Government grazing and 
farm lands, the sale and use of town sites, 
and from all other sources, shall be applied 
bv the Secretary of the Interior, so far as 
mav be necessary, in payment of any water- 
right charges due the United States by any 
individual water user or irrigation district 
to whose benefit personally, or in the aggre¬ 
gate such accumulated profits should equi¬ 
tably accrue in the judgment of the Secre¬ 
tary of the Interior, whose decision shall be 

v 7 

conclusive. 

It already has been pointed out that the credit 

directed to be made bv subsection J of section 4 of 

* 

the act of December 5, 1924, vras based upon no 
valuable consideration. It merely was a gift by 
Congress to the water users in an irrigation project 
of the profits derived from the sale of surplus water- 
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developed by the project. The gift was not Com¬ 
plete, however, until a credit of the profits actually 
was made to the project by the Secretary of the 
Interior, or those acting under his authority. 
There would seem to be no doubt that until sujch a 
credit actually was made, Congress, which liadj vol¬ 
untarily made the gift, retained authority to revoke 


it, if it saw fit to do so. j 

In the instant case the credit contended fojr by 
the bill never was made in favor of the water users 
of the gravity and south side pumping units of the 
Minidoka project. Therefore, at October 27, 1925,. 
when the appellee made application to the Secre¬ 
tary of the Interior for the credit, the alleged gift 
which the credit involved still was incomplete.! 

At September 27, 1926, the date of the Secre¬ 
tary’s adverse decision, Congress, by the aCt of 
May 10,1926, already had revoked any gift to ^ater 
users within the Minidoka project which subsection 
J of section 4 of the act of December 5, 1924, may 
have conferred, and had committed the disposition 
of the net profits derived from all “sources” [with¬ 
in the Minidoka project to the judgment q'f the 
Secretary of the Interior, which was made con¬ 
clusive. 

It would seem that the Secretary’s decision of 
September 27,1926, adverse to the appellee’s Slaim,. 
clearly was an exercise of his judgment in accord¬ 
ance with the act of May 10,1926, and that it there¬ 
fore was not subject to review by the courts, j 
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When, at February 1, 1929, the appellant 
brought suit against the Secretary of the Interior, 
subsection J of section 4 of the act of December 5, 
1924, had ceased to be effective with respect to the 
Minidoka project for almost three years. 

The rule of law with respect to gifts is, that where 
a donor delivers! property to a third person for a 
donee, with authority to deliver it to the donee, the 
depositary remains the agent of the donor until 
the authority is executed bv a delivery of the ar- 
tide, and that prior to actual delivery the donor 
may revoke the gift and reclaim the property. 

The weight of authority also is, that where the 
owner of property which is in the hands of another 
person directs the depositary to deliver the prop¬ 
erty to a designated donee as a gift, and the de¬ 
positary refuses or fails to make such delivery, the 
gift fails. 

Gerry v. Ho ice, 130 Mass. 330. 

Douglass v. Douglass, 22 Law Times Re¬ 
ports, new series, 12. 

Picot v. Sanderson, 1 Devereux’s Law Re¬ 
ports ; 12 N. C. 309. 

14 Am. Eng. Enc. of Law, 1025. 

28 C. J. (339. 

y 

The bill of complaint must be read in connection with its 
exhibits, in order to determine what facts were admitted 
by the appellant’s motion to dismiss 

The bill of complaint contains the following 
statement: 
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October 27, 1925, the plaintiff filed 'with 
the Secretary of the Interior, the defend¬ 
ant’s predecessor, an application for certain 
credits * * *. The plaintiff’s applica¬ 

tion, together with other claims of other! par¬ 
ties, was submitted to the First Assistant 
Secretary of the Interior, Edward C. jFin- 
nev, acting for the then Secretary of th£ In¬ 
terior, who rendered a decision, September 
29, 1926, a copy of which is annexed hereto 
and made a part hereof marked plaintiff’s 
Exhibit G. (Paragraph 23 of the bill, ijL 7.) 

As an exhibit attached to a bill in equity and ijnade 
a part thereof actually is a part of the bill, the| Sec¬ 
retary’s decision, Exhibit G, actually is a pabt of 
the bill of complaint in this case. i 

Snrget v. Byers, 23 Fed. Cases, No. 13629. 
McMaster v. Drew, — N. J. E. —; 68 Atl. 
771, 774. [ 

Kester v. Lyon, 40 W. Ya. 161; 20 p. E. 
933. | 

Donahue v. Rafferty, 82 W. Ya. 54^5; 96 
S. E. 935. ! 

If there is a conflict between the allegatiohs of 
the bill and those of an exhibit to it, the statements 
contained in the exhibit govern. 

Cornell v. Green, 43 Fed. 105. 

Continental Securities Co. v. Interboi\ough 
Rapid Transit Co., 165 Fed. 945. j 

Sliackleton v. Baggaley, 170 Fed. 57. j 

Swift 
Cox v. 


v. Erwin, 104 Ark. 459; 148 S. Wl 267.. 
Smith, 99 Ark. 218; 138 S. W. 978. 
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Dempster v. Lansingh, 244 Ill. 402; 91 X. E. 

488. 

Price x. Solberg, 269 Ill. 459:109 N. E. 1024. 
Briggs V. Fleming, 112 Ind. 313; 14 N. E. 86. 
Ridgely x. Wilmer, 97 Md. 725; 55 Atl. 488, 

489. 

Moss Point Lumber Co. x. Board of Super¬ 
visors , 89 Miss. 448; 42 So. Rep. 290-300. 

Kaufmann x. Kaufmann, 222 Pa. 58; 70 Atl. 
956. 

Board of Education x. Berry, 62 IV. Va. 433; 
59 S. E. 169. 

Atlantic Terra Cotta Co. x. Moore Construc¬ 
tion Co., 73 W. Va. 449; 80 S. E. 924. 


While in the instant case the appellant’s motion 
to dismiss admitted all facts well pleaded, the ad¬ 
missions of the Secretary are to be determined not 


from the statements of the bill alone but from the 
statements of the bill and its exhibits when read 
together, as the .Secretary’s admissions did not go 
beyond the statements of the bill as explained and 
qualified by its exhibits. 


L. d* X. I?. R. y. Palmes, 109 U. S. 244, 252. 
liman v. Iaeger, 67 Fed. 980. 

Willard x. Davis, 122 Fed. 363. 

Columbia Graphophone Co. x. 330 West 
Doth Street Corp., 269 Fed. 190. 

Evans v. Pettus, 112 Ark. 572; 166 S. W. 
955, 956. 

Rogers v. Rogers, 78 Ga. 688; 3 S. E. 451. 
Peabody x. George's Creek Coal & Iron 
Co., 120 Md. 659; 87 Atl. 1097, 1099. 
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Williams v. Olson, 141 Mich. 580; lcjl 1ST. 

w. hoi. | 

Boiler v. Murray, 107 Va. 527; 59 S. E[ 421. 

Freeman v. Carnegie Natural Gas Co., 74 
W. Va. 83; SI S. E. 572. | 

The citation of the authorities given abojce is 
largely cumulative, and was intended as probf of 
the extent to which the rules stated are recognized 
in the various States. 

The bill relates to two items of complaint. It 
complains because no credit whatever was gi\ien to 
the gravity and south side pumping units of the 
Minidoka project on account of the money received 
from the sale of 102,000 acre-feet of the storage 
capacity of the Jackson Lake reservoir; and it com¬ 
plains because only a portion of the $161,106.65, re¬ 
ceived from the rent of the water of the reservoir, 
was credited to those units, instead of the (jmtire 
amount. (Par. 23 of the bill, R. 7; prayer iso. 2, 
R. 9.) 

With respect to the first item of eomplaiiit, the 
Secretary of the Interior says, in exhibit Gr <pf the 
bill, that the Jackson Lake reservoir originally was 
constructed as a part of the Snake River storage 
project (R. 43); that at the inception of the) proj- 

i 

ect it was determined to construct the Jacksoij Lake 

i 

reservoir with a capacity in excess of the needs of 
the gravity and south side pumping units of the 
Minidoka project, in order to provide water for 
new divisions of the project (R. 43); that in 1911 
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only 268,000 acre-feet of the original storage ca¬ 
pacity of the reservoir were allotted to the gravity 
and south side pumping units (R. 43); that the re¬ 
turn and cost allocations of the Minidoka project 
show that onlv $320,905 of the estimated cost of the 
original storage capacity of Jackson Lake reservoir 
of 380,000 acre-feet, amounting to $443,000, had 
been allocated to the gravity and south side pump¬ 
ing units of the Minidoka project (R. 44); that the 
proration of the cost was made upon the basis of 
canal capacity (R. 44); that an audit showed that 
the actual cost : of construction of Jackson Lake 
reservoir to a capacity of 380,000 feet, was 
$440,424.90, and that that amount had been distrib¬ 
uted, on the basis of the storage allocated, to the 
gravity, south side pumping, and new divisions of 
the Minidoka project, so as to charge $212,081.80 
of the cost against the gravity division, $106,838.20 
of the cost against the south side pumping division, 
while the balance of $121,504.90 was charged against 
new divisions, which had been allocated 102,000 
acre-feet of storage (R. 45); that this 102,000 acre- 
feet had been reserved for and allocated to what 
is now the north side pumping division (R. 45); 
that the Minidoka and Burley Irrigation Bis- 
tricts—being the gravity and south side pumping 
units of the Minidoka project—were not charged 
with the cost of developing the water in question, 
and had no interest in it, and that thev are not 
entitled to enjoy the profits derived “from the sale 
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of the property of which they were never the le^al 
or equitable owners” (R. 45) ; and that the 102,(j)00 
acre-feet of water actually were sold at a loss, qnd 
that no profit was derived from its sale (R. 43, 
45,46). j 

With respect to the second item of complaint, jthe 
Secretary found, as a matter of fact, that only ^8.1 
per cent of the cost of constructing the Jackjson 
Lake reservoir to its original capacity of 3201000 
acre-feet had been charged to the gravity unit of 
the Minidoka project (R. 45), and that only 24.2 
per cent of the cost had been charged to the sputh 
side pumping unit (R. 45). The Secretary accord¬ 
ingly, credited only $77,492.30 of the $161,ld6.65 
received from the rent of water of the Ja'ckson 
Lake reservoir to the gravity unit, and ionly 
$38,987.81 of that amount to the south side pumjping 
unit. (R. 46.) The Secretary credited the bal¬ 
ance of $44,626.54 to new divisions of the project 
which had been charged with 27.7 per cent of the 
original construction charge of the reservoir. I (R- 
46.) j 

When the bill is read in connection with exhibit 
G it appears, accordingly, that it does not make out 
a case coming within the provisions of subsection J 
of section 4 of the act of December 5, 1924. I 
That act directs a credit only of “ moneys or 
profits as determined by the Secretary,” aiid de¬ 
rived from the sale or rental of surplus water junder 
the Warren Act. It appears, however, with respect 


38 


to the appellee’s claim to credit for the amount re¬ 
ceived from the sale of 102,000 acre-feet of storage 
of the Jackson Lake reservoir, that the Secretary 
of the Interior determined as a matter of fact that 


no profit was derived from the sale. He also found 
that the water sold never was the property of the 
appellee. 

The act of 1924 also provides that a credit of 


profits shall be made in favor of the project or divi¬ 
sion of the project to which the cost of construction 


was charged. It appears that the original cost of 


construction of the Jackson Lake reservoir was 


charged to and allocated among the gravity division, 
the pumping division, and new divisions of the 
Minidoka project, and that, therefore, the act en¬ 
titled the new divisions to share in the $161,106.65 
received from the rental of the water of the 


reservoir. 

It appears, i accordingly, that the Secretary’s 
action complained of in the appellee’s bill involved 
no violation of the terms of subsection J of section 
4 of the act of December 5, 1924, and that there 
was no basis for the injunction granted by the 
trial court. 

The appellee attempts to found a right upon the 
fact that a board appointed by the Secretary of 
the Interior recommended that the total cost of the 
Jackson Lake dam and reservoir be divided be¬ 
tween the gravity unit and the south side pump¬ 
ing unit of the Minidoka project. (R. 5.) The 
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Secretary states specifically, however, that this re¬ 
port never was approved or officially adopted- 
(R. 44.) 

YI 

The decree. (Assignments of error 1, 2, 3, 4,12) 

Equity Rule 47 of the Rules of Practice of the 
Supreme Court of the District of Columbia, gnd 
Rule 71 of the Rules of Practice for the courts of 

i 

equity of the United States, upon which the juile 
of the Supreme Court of the District of Colunibia 
is based, each provides that in drawing a decree 
there shall be no preliminary statement, but that the 
decree shall begin: “ This cause came on tcj be 
heard, etc.” 

The decree found at page 49 of the record jis a 
flagrant violation of these rules. 

It is impossible to understand what force j the 
decree was intended to derive from the prelimiijiary 
findings of the court. No testimony had teen 
taken in the case; there was no report by an aucjitor 
or master, nor was there anv controversv as to facts 
which the court was called upon to determine. The 
case was before the court on the bill and its ex¬ 
hibits only. Those papers spoke for themselves, 
and the recital as to how their statements appeared 
to the court was surplusage which added nothing 
to the weight of the decree. 

If the decree is faulty in form, it is still more 
faulty in substance. 
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It appears from the record that the amount of 
$161,106.65, received from the rental of water from 
the Jackson Lake reservoir, had been paid long 
prior to the institution of the present suit, as the 
water was rented during the development stage of 
the Minidoka project. 

It appears further that of the total purchase 
price of $429,412.50 to be paid by the 16 canal com¬ 
panies and districts for the 102,000 acre-feet of 
water purchased by them, $341,517.10 had been paid 
to April 30, 1926, leaving a balance of $87,895.40 to 
be paid by certain of the purchasing companies and 
districts over g series of years (R. 41, 42), the pay¬ 
ments apparently being due on December 1 of each 
succeeding year (R. 21). 

It also appears that 10 days after April 30, 1926, 
on, to wit, May 10,1926, Congress, by an act of that 
date, provided that the accumulated net profits 
arising under the Minidoka project, from all 
sources, should be applied by the Secretary of the 
Interior, so far as might be necessary, in the pay¬ 
ment of any water right charges due to the United 
States bv anv, individual water user or irrigation 
district to whose benefit personally or in the aggre¬ 
gate such accumulated profits should equitably ac¬ 
crue in the judgment of the Secretary of the 
Interior, whose decision should be conclusive. 

It hardly will be argued that after the passage 
of the act of May 10, 1926, regardless of what the 
rule of law might have been before that date, the 
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discretion of the Secretary of the Interior could 
be controlled by the courts with respect to his dis¬ 
position of the profits arising from the sale of jwater 
from the Minidoka project received after tha^ date. 
Therefore, as the appellee’s suit was filed on Febru¬ 
ary 1, 1929, long after the passage of the dct of 
May 10,1926, the issue arising under it with respect 
to the money derived from the sale of water neces¬ 
sarily must be confined to money which already had 
been received at May 10, 1926. 

In view of the foregoing statements, it is plain 
that a court of equity has no jurisdiction over the 
instant case, and that the appellee’s bill should 
have been dismissed. 

The breach of duty on the part of the Sec jetary 
of the Interior, of which the appellee complains, 
was his alleged failure to make a proper credit of 
moneys on deposit in the United States Treasury 
in the reclamation fund, in accordance with an act 
of Congress, to wit, subsection J of section 4 pf the 
act of December 5, 1924. If such duty existed, and 
it had been disregarded by the Secretary, manda¬ 
mus, and not injunction, was the proper proceeding* 
to compel its performance. There is no better es¬ 
tablished principle than that equity has no [juris¬ 
diction to compel the performance of the duty by 
injunction where the same end can be accomplished 
by mandamus. 

In Nolle v. Union River Logging R . R. Co. (147 
U. S. 165, 172), the Supreme Court of the Ignited 
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States said that where a head of an Executive de¬ 
partment refuses to do an act which the law plainly 
requires him to do, the proper remedy is by 
mandamus. 

In Walklcy v. City of Muscatine (6 Wall. 73 
IT. S. 481), where a Circuit Court had dismissed a 
bill praying a mandatory injunction, the Supreme 
Court said, in affirming the lower court: 

We are of opinion the complainant has 
mistaken the appropriate remedy in the case, 
which was bv writ of mandamus * * *. 

We have been furnished with no authoritv 
for the substitution of a bill in equity and 
injunction for the writ of mandamus. 

In the case of Heine v. The Levee Commissioners 


(19 Wall. 86 IT. S. 655), and Thompson v. Allen 
County (115 U. S. 550), the Supreme Court went 
so far as to hold that where mandamus is a proper 
remedy a resoirt can not be made to equity, even 
though it mav be shown that a remedv bv mandamus 
is unavailing. 

In the case of Xew York d G. L. By. Co. v. In¬ 
habitants Tp. of Montclair (47 X. J. E. 591; 21 
Atl. 493), it was said: 

I know of no case which holds, certainly 
no case can hold by the application of cor¬ 
rect principle, that a court of equity will is¬ 
sue a mandatory injunction in any instance 
where the duty imposed is of that official or 
corporate quality which confers upon a 
court of common law T the competency to ade¬ 
quately compel its execution. 
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In the later case of Jaquelin v. Erie B. (Jo. 
(69 FT. J. E. 432; 61 Atl. 18, 25), it was said: | 

It is settled that, however apparently [in¬ 
adequate the remedy by mandamus is, it is 
the only remedy to enforce a clear legal djutv 
of a corporate or official quality. 

See also— 

Safe-Deposit <C* Trust Co. of Baltimore v. 
City of Anniston, 96 Fed. 661. 

Coquard v. Indian Grave Drainage Dist., 
69 Fed. 867. 

Harley v. Lindemann, 129 Vis. 514; 109 
N. W. 570. 

The text writers on the subject of injunction, so 
far as they have been consulted, are unanimous in 
stating that equity will not compel the doing of an 
act by injunction where the performance may be 

i 

compelled bv the legal reinedv of mandamus. 

. [ 

High on Injunctions, 4tli Edition, Volume 

1, Section 18. j 

Joyce on Injunctions, Volume 1, Sectioiji 30. 
Lewis and Spelling on Injunctions, Page 45. 

The Judicial Code, Section 267, United States 
Code, Title 28, Section 384, provides that suits in 
equity shall not be sustained in any court off the 
United States in any case where a plain, adequate, 
and complete remedy may be had at law. 

The cases and authorities cited above should be 
sufficient to show error in the second numbered 
paragraph of the decree appealed from, wherein a 
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mandatory injunction is granted against the ap¬ 
pellant. 

The remaining question with respect to the 
decree has reference to its first paragraph, wherein 
the appellant is restrained, by a preventive injunc¬ 
tion, from crediting the moneys in controversy to 
a “new division” of the Minidoka project, and is 
restrained from crediting such monevs to any di- 
vision of the Minidoka project other than the Mini¬ 
doka Irrigation District and the Burley Irrigation 
District, in accordance with the prayer of the bill. 
(R.9.) 

Did the prayer for a preventive injunction bring 
this case within the jurisdiction of equity? The 
answer is, No; as an injunction, other than manda¬ 
tory, is a preventive and not a retroactive remedy. 

The law on the subject, as stated in High on In¬ 
junctions, 4th Edition, Volume 1, Section 23, is 
as follows: 


The apjmopriate function of the writ of 
injunction is to afford preventive relief 
only, and not to correct injuries which have 
already been committed, or to restore parties 
to rights of which they have already been de- 
prived. It is not, therefore, an appropriate 
remedy to procure relief for past injuries, 
and it is only to be used for the prevention 
of a future injury actually threatened, and 
to prevent the perpetration of a legal wrong 
for which no adequate remedy can be had in 
damages. And if the act sought to be en¬ 
joined has already been committed, equity 
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will not interfere, since the granting of ^n in¬ 
junction under such circumstances would be 
a useless act. j 

In the instant case the Secretary of the Interior, 
in his decision of September 27,1926, approved the 
credits which already had been made of the moneys 
in controversy to new divisions of the Minjdoka 
project. Xo injunction was sought against these 
credits until February 1,1929 (R. 1), two years and 
three months after they had been approved by the 
Secretary. The injunction was granted on June 14, 
1929 (R. 49), over two years and eight months |after 
the credits had been approved. Clearly such ^n in¬ 
junction was not preventive and did not bring the 
case within the jurisdiction of a court of equity on 
that ground. 

In addition to what has been said, it also should 
be stated that the appellee’s prayer for a preventive 
injunction, and the decree of the court grafting 
such an injunction, were surplusage. The ! only 
matter of importance to the appellee was a (fredit 

in its favor of the moneys in controversy. If such 
a credit was made, nothing else was of importance 

to the appellee. Mandamus, therefore, would have 
afforded complete relief to the appellee, as a| final 
judgment in a mandamus proceeding, requiring 
the Secretary of the Interior to make the ciedits 
contended for in the appellee’s favor, necessarily 
would have prevented the Secretary from making 
a credit to any other division of the Minidoka proj- 
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eet. The prayer for preventive injunction did 
not, therefore amplify the issue or confer jurisdic¬ 
tion in equity. 

It may be added that the appellee was guilty of 
laches in waiting such a length of time before mak¬ 
ing complaint against the Secretary’s action. The 
vast activities of the Reclamation Service should 
not be delayed or hampered in the fear of future 
court proceedings by dissatisfied water users or by 
irrigation districts claiming to represent them. In 


constructing the reservoir at American Falls, within 
the Minidoka project, it was essential that the 
Reclamation Service should know what credits 
from the reclamation fund were available for that 
purpose. If the appellee intended to deprive the 
American Falls Reservoir of the credit made to¬ 


ward its construction bv the Secretary in his de- 
cision of September 27,1926 (R. 45), it should have 
acted promptly. United States ex rel. Arant v. 
Lane (47 App. D. C. 336); affirmed in 249 U. S. 
367. 


The court's attention also is directed to that por¬ 
tion of the second numbered paragraph of the de¬ 
cree (R. 50) wherein a mandatory injunction is 
granted in favor of the Burley Irrigation District, 
although that corporation is not a party to the 
suit. 

It is believed |that what has been said with refer¬ 
ence to the decree appealed from shows that it 
should be reversed. 
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VII 

The action of the Secretary of the Interior in making 
credits in favor of new divisions of the Minidoka irriga¬ 
tion project was an exercise of his official judgment and 
discretion with reference to a matter under his jurisdic¬ 
tion and control, and his action in so doing accordingly 
is not subject to control by the courts. (Assignments 
of errors 6, 7, and 8) 

The appellant contends that the action of 'the 
Secretary of the Interior, crediting the monevfe in 
controversy to new divisions of the Minidoka 
project, was a legitimate exercise of discretion on 
his part with respect to a matter confided to his 
jurisdiction and control by Congress. 

If the appellant is correct in his contention jt is 
needless to say that the Secretary’s action, as afpre¬ 
said, is not subject to control by the courts either 
by injunction or mandamus. This statement oij the 
law has been announced both bv this court and bv 
the Supreme Court of the United States too jfre- 
quently to justify citation of authority in its 
support. 

Section 10 of the reclamation act of June 17, 
1902, declared that the provisions of the reclamation 
act should be carried into effect in accordance jvith 
the rules and regulations made bv the Secretary of 
the Interior. 

Section 3 of the Warren Act of February 21, 
1911, declared that money received from the dis¬ 
position of surplus water under its provisions 
should be available for use under the terms of the 
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reclamation act, which was onlv another wav of 

7 •/ 4 / 

savins: that the monev should be available for use 
in accordance with the rules and regulations made 
bv the Secret a rv for carrving the reclamation act 
into effect. 

Subsection J of Section 4 of the act of December 


5,1924, declared that moneys and profits “as deter¬ 
mined bv the Secretarv of the Interior/ 7 derived 

%! •/ ' 

from the sale or rental of surplus water under the 
Warren Act, should be credited to the project or 
division of a project to which the construction cost 
had been charged. 

In the instant case the Secretary of the Interior, 
in conclusion (b) of his decision of September 27, 
1926, determined that no profit had been realized 

7 JL 

from the sale of the 102,000 acre-feet of water from 


Jackson Lake reservoir. (R. 46.) 

In his conclusion (c) he determined that the 
costs of storage in Jackson Lake reservoir of the 
said 102,000 acre-feet of water had been charged 
to new divisions of the Minidoka project. (R. 46.) 

In his conclusion (d) he determined that new di¬ 
visions of the Minidoka project had been charged 
with 27.7 per cent of the original construction cost 
of Jackson Lake reservoir, and that therefore the 


new divisions were entitled to $44,626.54 out of the 
$161,106.65 received from the rental of water in the 
reservoir during the development period of the 
project. 

These conclusions were findings of fact by the 
Secretary of the Interior, with respect to a matter 
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within his jurisdiction, and they are conclusive 
upon the courts. Accordingly, the Secretaryac- 

i 

tion in denying a credit to the gravity and njortli 
side pumping units of the Minidoka project ofj any 
portion of the money derived from the sale of the 
said 102,000 acre-feet of water must be accepted as 
correct, because he found as a matter of fact jthat 
the transaction involved no profit, and that the| cost 
of developing the water had not been charged to 
those units. 

The Secretary’s action in refusing to credit to 
those units all the money received from the rjental 
of water during the development period of the 
Minidoka Irrigation project also must be accepted 
as correct, because he found as a matter of fact that 
a portion of the costs of developing the water had 
been charged to other units. 

The appellant also believes that the Secretary’s 
action was and is conclusive, even if it weije not 
otherwise so, in view of the provision of the act of 
May 10,1926, passed prior to institution of the suit, 
which makes the exercise of the Secretary’s judg¬ 
ment conclusive with respect to the disposition of 
profits arising from “all sources” within the (Mini¬ 
doka project. | 

I 

CONCLUSION 

I 

In its final analysis the case before the C<jurt is 
a simple one, although its facts are obscurely (stated 
in the record, which requires a careful reading to 
make them plain. The appellant’s effort to bring- 
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the facts in the case clearly before the Court, and 
to set forth fully the different grounds for his con¬ 
tention that the decree appealed from should be 
reversed, is the excuse offered for any repetition 
of statement which the brief contains. 
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IN THE 

Court of appeals;, district of Colunifjta 

No. 5033. ! 


Hay Lyman Wilbur, Secretary of the Interior, 

Appellant 

v . ! 

| 

Minidoka Irrigation District, Appellee. | 


BRIEF FOR THE APPELLEE. 


STATEMENT OF THE CASE. 

I 

This is an appeal by the Secretary of the Iilterior 
from a decree granting the plaintiff—(1) a preventive 
injunction to stop the crediting to a so-called “new 
division” of the Minidoka Project, or to any division 
of the Project other than the Minidoka Irrigation 
District and the Burley Irrigation District, whjicli to¬ 
gether comprise the Minidoka Project, of any ijaoneys 
or profits derived from the sale or rental of water 
from Jackson Lake Reservoir below elevatioi} 6752; 
and (2) a mandatory injunction to credit such fnoneys 
or profits to the Minidoka Irrigation District ^nd the 
Burley Irrigation District, as the costs of th$ Jack- 


o 


son Lake Dam below elevation 6752 were allocated 
without regard to anv alleged new division. 

The statute authorizing and directing the crediting 
of such moneys or profits is the Act of December 5, 
1924, 43 Stat. 703, sub-section J of section 4 of which 
provides: 

“Sub-sec.'J. That all moneys or profits as 
determined bv the Secretarv heretofore or here- 
after derived from the sale or rental of surplus 
water under the Warren Act of February 21, 1911 
(36 Stat. 925), or from the connection of a new 
project witli an existing project shall be credited 
to the project or division of the project to which 
the construction cost has been charged.” 

This case was heard bv the court below on the 

* 

plaintiff’s amended bill of complaint and the defen¬ 
dant ? s motion to dismiss. As recited in the decree 
(R. 49), the motion to dismiss the bill was overruled, 
whereupon the defendant elected to stand on the 
motion to dismiss and plead no further. A final decree 
was accordingly entered, June 14, 1929, and from that 
final decree the defendant has taken this appeal (R. 
50). 

The bill of complaint appears in the record, pp. 1-10, 
with the exhibits thereto, A to G, inclusive, pp. 10-46. 
In the drafting of this bill every effort was made to 
state the facts fully and concisely so that the exact 
issue between the plaintiff and the Secretary would 
be clear. The bill itself, therefore, and the exhibits 
so far as necessary to support the statements with 
reference thereto made in the bill, must be read for a 
complete statement of the case. To make clearer the 
statement of the points of law on which the decision 
of the case must turn, however, we submit the follow- 


ing short summary of the essential facts allege^ in the 
bill on which the plaintiff relied in seeking the injunc¬ 
tion awarded bv the court below. 


THE CASE STATED IN THE BILL. 

The plaintiff, Minidoka Irrigation District, i£ a cor¬ 
poration organized under the laws of Idaho, ifor the 
purpose of operating as an irrigation distjrict in 
Minidoka and Cassia Counties, Idaho, its members 
being the land-owners and water-users under the 
Minidoka Irrigation Project.* 

The Secretary of the Interior is charged with the ad¬ 
ministration of the Reclamation Act of June 1?, 1902, 
32 Stat. 388, as amended and supplemented bjy later 
acts of Congress. The Reclamation Act provides 
generally for the construction and maintenance of 
irrigation works for the storage, diversion and de¬ 
velopment of waters for the reclamation of arid and 
semi-arid lands in sixteen arid Western States, the 
cost of each project to be assessed against die land 


*To meet an objection on the part of the defendant to 
to sue as party plaintiff, paragraph (1) of the bill was 
with leave of court (R. 49), by adding the following: 


“The plaintiff, Minidoka Irrigation District, is a e<j 
organized under the laws of the State of Idaho ns an 


its right 
amended, 


operation 
irrigation 

district in Minidoka and Cassia Counties, Idaho. Ifor many 
years and long prior to the filing of this bill of complaint the 
plaintiff, as authorized by and in compliance with various pro¬ 
visions of the reclamation law and contracts between the plain¬ 
tiff and the United States, has been in possession and has cared 
for, operated, and maintained the distributing workls of the 
gravity unit of the Minidoka Irrigation project. Atj all such 
times and with respect to all matters relating to the paid proj¬ 
ect, including the subject matter of this suit, thje United 
States and the defendant’s predecessors in office have q ea lt with 
and recognized the plaintiff as acting for and in behsilf of the 
landowners and water-users of the said unit of the project in 
compliance with and as required by the reclamation la\jr. ” (See 
also, infra , pp. 22-25.) 






irrigated and repaid to the United States and used 
again in the construction of other similar works. 

Section 4 of the said Reclamation Act provides that 
the Secretary shall seasonably give “public notice” 
of the lands irrigable under any project, the limit of 
area per entry, the charges per acre upon the said 
entries, and upon lands in private ownership which 
may be irrigated under the project, and the number 
of annual instalments in which such charges shall be 
paid and the time when such payments shall com¬ 
mence; the said charges to be determined “with a view 
of returning to the reclamation fund the estimated cost 
of construction of the project.” 

This “public notice” required by section 4 of the 
Act was said by the Supreme Court, in Yuma County 
Water Users Association v. Sclilecht, 262 U. S. 138, to 
be “a precise and formal public notice which must 
state the lands irrigable under the project, the limit 
of the area for each entry, the charges to be made per 
acre, the number; of annual instalments and the time 
when the payments shall commence.” 


The Building of the Project. 


The Minidoka Project comprises a dam for storage, 
diversion and power near Minidoka, Idaho, with 
canal systems supplying water to the land within the 
project on both sides of Snake River, and a storage 
dam and reservoir in the upper drainage basin of 
Snake River at Jaykson Lake, Wyoming. Construction 
was begun in 1904. The dam near Minidoka was com¬ 
pleted in September, 1906, and the first canal systems 
to supply water to the north side gravity division in 
December, 1906. A temporary dam for storage w T as 
completed at Jackson Lake in October, 1907. In July^ 
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1910, the temporary dam at Jackson Lake wa^ par¬ 
tially destroyed by floods and was replaced by a 
permanent dam which was completed in 1911. The 
permanent dam at Jackson Lake was completed to an 

elevation of 6752 feet above sea-level and its storage 

I 

capacitv at that elevation was 380,000 acre-feet.r (R. 
2-3) ‘ . | 

The project includes 71,000 acres, chiefly pn the 
north side of the river but including also a I small 

i 

acreage on the south side, known as the north §ide or 
gravity division of the Project, now the Minidoka 
Irrigation District; and 49,000 acres on the south side 
of the river known as the south side or pumping divi¬ 
sion 'of the Project, now the Burley Irrigation Bfistrict 
(R. 2-3). 

i 

i 

The Charging of the Cost. 

Obviously, the Minidoka storage, diversion and 
power dam and its appurtenant canal systenjis, and 
the storage dam at Jackson Lake, were built!by the 
expenditure of large sums out of the reclamation fund. 
The Reclamation Act required that the cost of those 
works be charged or assessed against the laud irri¬ 
gated; and by section 4 thereof that 44 public notice” 

i 

*The permanent dam at Jackson Lake, completed in 1911, Jwas built 
to an elevation of 6752 feet and its capacity was 380,000 jacre feet, 
as stated. Later, in 1913 and 1914, the reservoir was enlarged to 
a capacity of 789,000 acre feet, the money for the enlargement being 
advanced by the Kuhn Irrigation & Canal Company, the increased 
storage being used by that company. In 1917, the capacity was 
again increased by deepening the channels above and below the dam, 
thereby creating an additional bottom storage of about 58,000 acre 
feet. These enlargements are mentioned in the Secretary js decision 
(Exhibit G; R. 40-41) but are not set out in the bill of (complaint 
and need not be considered here because the present dispujte—as the 
court will observe as the statement of the case proceeds-i—concerns 
only the construction of the dam to elevation 6752, the charging of 
the" cost thereof to that elevation, and the disposition of a part of 
that original storage capacity of 380,000 acre feet. 
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be given of such, charges and the lands against which 
the assessments were made. 

The statutory “public notices” with respect to the 
fixing and charging of the costs of the Project are of 
the utmost importance and significance in the con¬ 
sideration of the present controversy. 

The first public notice under said section 4 was that 
of March 9, 1907 (Exhibit A; R. 10-11), fixing a con¬ 
struction charge of $22.00 per acre against certain 
lands on the north side of Snake River within the 
gravity division or unit of the Project. 

The next public notice was that of March 30, 1909 
(Exhibit B; R. 11-12), fixing a construction charge of 
$30.00 per acre for all irrigable lands for which entries 
were thereafter made in the gravity division. 

The next public notice was the notice of December 
30, 1911 (Exhibit C; R. 13-18), fixing a revised con¬ 
struction charge of $40.00 per acre against the lands 
in the gravitv division. 

As stated, the, foregoing three public notices of 
March 9, 1907, March 30, 1909, and December 30, 
1911, fixing construction charges of $22.00, $30.00, and 
$40.00, respectively, all pertained to the 71,000 acres 
on the north side or gravity division of the project, 
now the Minidoka Irrigation District. Xo public 
notice had yet at this time been issued for the south 
side or pumping division, now the Burley Irrigation 
District. 

To continue chronologically, in June, 1915, a report 
was made by a Board appointed by Secretary Lane to 
review the Minidoka Project costs and the estimates 
to complete unfinished work and to make recommenda¬ 
tions with respect thereto (R. 5). A copy of that 
report is annexed to the plaintiff’s bill as Exhibit E 


(R. 24-36). It shows that the total cost of the Miijidoka 
Project as of December 31, 1914, including estimated 
cost to complete all features thereof, was $4,908,§47.84, 
divided as follows: 


Gravity Unit South Side Commercial 
Pumping Unit Power Unit 
Total cost (Sheet 14) $2,193,650.73 $2,S3i,61S.72 $1216,070.24 

Revenues (Sheet 15) 152,071.33 46,960.16 ^3,460.36 

I 


Net cost $2,041,579.40 $2,784,658.56 $Sj2,609.88 

That the construction cost returns for the Gravity 

i * 

Unit under the public notices of March 9, 1907, March 


30, 1909, and December 30, 1911 (plaintiff’s Exhibits 
4 'A,” “B,” and “C”), were as follows: j 


17,610 acres @ $22.00 
4,500 acres @ 40.00 
48,590 acres (a 30.00 

71,000 acres 

Building charges forfeited 

Total returns 
Net cost as above 

Deficit 


387,420.00! 

180,000.00! 

1,466,700.00 

$2,034,120.00 

6,866.66 

$2,040,986.66 

2,041,579.4C 

592.74 


That the construction cost returns for the Soujh Side 
Pumping Unit were estimated as follows: 

30,660 acres (a, $56.45 $1,730,757.00 

* 18,340 acres deeded and 

State land (a $57.50 1,054,550.0(J 

49,000 acres Total returns $2,785,307.0f> 

— 

■"Increased price because laterals are carried to each forty acre tract. 
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and that the profits from the sale of commercial power 
were expected to repay the investment charged under 
the head of “Commercial Power Unit.” Such profits, 
as anticipated, actually have been so repaid. (R. 5-6.) 

Following the report of the said Board of Review, 
the Secretary of the Interior, on November 3, 1915, 
issued a public notice (Exhibit F; R. 36-3S) under said 
section 4- of the Reclamation Act fixing the construc¬ 
tion charges for the south side pumping division at 
$56.50 per acre for lands entered under the Reclama¬ 
tion Act and $57.50 for State or deeded lands. 

From the foregoing recital it is clear, therefore, that 
the total cost of the Minidoka Project was as follows: 


Gravity division $2,041,579.40 

Less payments forfeited 6,866.66 

Xet cost gravity division $2,034,712.74 

Pumping division 2,784,658.56 

Total cost . $4,819,371.30 


It is also equally clear, from the report of the Board 
of Review and the said statutory public notices of 
1907, 1909, and 1911 on the gravity division and of 
1915 on the pumping division, that that cost of con¬ 
struction, as shown above, has actually been charged 
against the 71,000 acres of the gravitv division—now 
comprising the Minidoka IrrigationDistrict—, and the 
49,000 acres of the pumping division—now comprising 
the Burley Irrigation District; and that the said con¬ 
struction cost, as stated in the bill of complaint, in¬ 
cluded the total cost of construction of the temporary 
and permanent dams at Jackson Lake. 
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The Inclusion of the Jackson Lake Reservoir fcosTS. 

! 

Although it is plainly set out in the foregoing 
it is important to note specially that the total costs 
reported against the 71,000 acres of the gravity divi¬ 
sion and the 49,000 acres of the pumping division, in¬ 
cluded the cost of the Jackson Lake darn and reservoir 
to elevation 6752. This is set out in paragraph 15 of 
the bill where it is stated that the cost of the per¬ 
manent storage dam and reservoir at Jacksoii Lake 
to elevation 6752, capacity 380,000 acre feet, las re¬ 
ported in the report of the Board of Review, was at 
that time (1915) $423,369.95, and the estimated tost of 
completion $23,340.55, or a total cost of $445,710.50; 
and that the said report of the Board of Review con¬ 
tained a recommendation that the total cost of the 
Jackson Lake dam and reservoir be divided between 
the two units of the Minidoka Project—namely, the 
north side gravity unit and the south side pimping 
unit in proportion to their respective canal capacity, 
i. e., 66.5 per cent to the gravity unit and 33.5 percent to 
the south side pumping unit—the amount cliajged to 
the gravity unit being $396,397.48 and the hmount 
charged to the pumping unit being $149,313.02,ja total 
of $445,710.50 against the said two units of the project. 
(R. 5) ^ . | 

In considering the significance of this report! of the 
Board of Review it is to be noted that in fact J by the 
statutory public notices of 1907, 1909, and 1911, their 
share of the cost had already been charged against 
the 71,000 acres of the gravity unit, and that the share 
of the 49,000 acres of pumping unit was likewise im¬ 
mediately charged against them by the public notice of 
November 3, 1915, which adopted the figures and 
recommended charges of the Board of Review. This 



10 


is clearly set out, to the point of demonstration, in 
paragraphs (16), (17), and (IS) of the bill of complaint 
(R. 5-6). 

It is also set out in paragraph (20) of the bill that 
the construction of the permanent dam and incidental 
features for the storage of 380,000 acre-feet in Jackson 
Lake reservoir actually cost $440,424.90, and that the 
said sum has been included in the amounts charged 
against the water-users of the gravity unit and the 
pumping unit under the public notices of 1907, 1909, 
1911, and 1915, as set out in paragraph (18), that the 
water-users of those units or divisions of the project 
under the terms of those statutory public notices have 
contracted to repay the said sum of $440,424.90, and 
that those contracts are in full force and effect (R. 7). 

The Sale of Surplus Water 
From Jackson Lake Reservoir. 

As already stated, the permanent Jackson Lake dam 
was built to elevation 6752 which provided a storage 
capacity of 380,000 acre feet, the cost of which, as is 
alleged in the bill and as is the fact, was charged to 
the 71,000 acres now comprising the Minidoka Irriga¬ 
tion District and the 49,000 acres now comprising the 
Burlev Irrigation District. 

Out of that storage capacity of 380,000 acre feet, the 
Secretary of the Inferior, in 1916 and 1917, sold 102,000 
acre feet to sixteen private canal companies and dis¬ 
tricts under contracts which provided in some in¬ 
stances for payment in cash and in other instances for 
payment in ten or twenty annual instalments (R. 4). 
A copy of one of the contracts is attached to the bill 
of complaint as Exhibit D (R. 18-23). A list of the 


purchasers will be found in the Secretary’s decision, 
Exhibit G (R. 41-42). j 

In selling this water the Secretary acted [under 
what is known as the Warren Act, which is the Act 
of February 29, 1911, 36 Stat. 925, of which section 1 
provides: 

i 

I 

“That whenever in carrying out the jprovi- 
sions of the reclamation law, storage or carrying 
capacity has been or may be provided in \excess 
of the requirements of the lands to be irrigated 
under any project, the Secretary of the Inferior, 
preserving a first right to lands and entirymen 
under the project, is hereby authorized, upon 
such terms as he may determine to be just and 
equitable, to contract for the impounding, storage, 
and carriage of water to an extent not exceed¬ 
ing such excess capacity with irrigation systems 
operating under the act of August eighteenth, 
eighteen hundred and ninety-four, known ! as the 
Carey Act, and individuals, corporations, associa¬ 
tions, and irrigation districts organized foil or en¬ 
gaged in furnishing or distributing water for 
irrigation.” 

o 

I 

The total amount payable to the United States for 
the said 102,000 acre feet of stored water sold urider the 
Warren Act, as determined by the Secretary, is 
$429,412.50. To April 30, 1926, payments oh these 
contracts aggregating $341,517.10 had been mide (R. 
4). j 

The Rental of Stored Water. ! 

i 

In addition to the sale of the said 102,000 acre-feet 
of surplus water, i.e. water in excess of the peeds of 
the Minidoka Project, out of the total storage Capacity 
of 380,000 acre-feet below elevation 6752, th4 Seere- 
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tary, during the period of project development, rented 
a part of the stored water reserved for the project, 
in advance of the, actual use thereof bv the water-users 
of the project who were not then ready to use all the 
stored water reserved for them. It was called rented 
water because it was only the use thereof which was 
granted to others until the water-users of the project 
were ready to take and use it (E. 8). It was also in 
fact surplus water in the sense that it was in excess 
of the immediate needs of the water-users of the 
project. 

With respect to the water rentals accruing during 
the period of project development there can be no 
doubt as to the rights of the plaintiff, representing 
the water-users of the gravity divisions, or of the 
Burley district representing its water users. The cost 
of the storage reservoir which impounded the waters 
from which the rentals accrued, as has been clearly 
shown, is charged to the water users of the said 
two districts and they are plainly entitled to credit 
for all rentals accruing from their investment. No 
hypothetical new division of the project, the creation 
of which involved a matter of future policy, could 
legally or equitably be charged with any portion of 
such storage. A charge cannot be made against some¬ 
thing that is non-existent and likewise credit cannot 
be given to a non-existent new division for rentals of 
waters prior to the sales of the surplus in 1916 and 
1917. 

Out of the 380,000 acre feet of storage in Jackson 
Lake reservoir, there were assigned 10,000 acre feet 
to care for prior water rights and 268,000 acre feet 
to the then existing gravity and pumping units, now 
the Minidoka and Burley districts, respectively (R. 4). 
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The water rentals, in fact, may be assumed to have 
accrued from the use of the 268,000 acre feet allocated 

i 

to the said two districts whose water users could not 
use the water at that time, since as above stated no 
merely fictitious new division could possibly have an 
interest therein under the Act of December 5, 1924, 
which required a legal charge to have been pade 
against it for construction costs. This is true also as 
to the temporary dam, completed in 1907 and serving 
until 1910, at a cost of $30,000.00, which costs ] were 
included in reports of boards of engineers of the 
Reclamation service, on which were based the public 
notices of March 9, 1907, and March 30, 1909, against 
the gravity division (R. 3). 

Conclusion. 

Finally, and in conclusion, the plaintiff sets out in 
its bill (R. 8) that the atempted allocation tcf new 
divisions as of December SI, 1925, of any part of the 
cost of Jackson Lake storage below elevation 6752, was 
and is without authority from Congress as required 
by Sec. 16 of the Act of March 13, 1914, 38 Sta^. 690, 
and is not supported by any public notice undetr sec¬ 
tion 4 of the Reclamation Act; and that in attempting 
to charge so-called new divisions with 27.7 per cfent of 
the cost of such storage, and to that extent entitling 
such new divisions to the credits directed by the Act 
of December 5, 1924, the Secretary has undertaken— 
looking backward—to make a charge for construction 
cost which has already been charged in fact and in 
law to the gravity and pumping divisions undir the 
public notices of 1907, 1909, 1911, and 1915. I 
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SUMMARY OF THE CASE. 

To summarize and reduce the case to the simplest 
statement, it amounts to this: 

(1) The Minidoka Project works were built by the 
Government, including Jackson Lake Dam to 
elevation 6752. This was authorized by the 
Reclamation Act of June 17, 1902. 

(2) Prior to 1916 the cost of the project works, in¬ 
cluding Jackson Lake Dam to elevation 6752, 
was charged (by the public notices of 1907, 
1909, and 1911, as to the gravity division, and 
by the public notice of November 3, 1915, as to 
the pumping division) to the 71,000 acres com¬ 
prising the north side gravity division and 
49,000 acrgs comprising the south side pumping 
division. This was in accordance with the 
express direction of the Reclamation Act re¬ 
quiring thqt the cost of each project be assessed 
against the land irrigated and repaid to the 
United States. 

(a) The 71,000 acres of the north side gravity 
division are now the Minidoka Irrigation 
District , and the 49,000 acres of the south 
side pumping division are now the Burley 
Irrigation District. 

(3) In 1916 and 1917, a part (102,000 acre feet) of 
the storage capacity of Jackson Lake reservoir, 
found to be in excess of the needs of the 
project,— i. e. the 71,000 acres of the gravity 
division and the 49,000 acres of the pumping 
division,—was sold by the Secretary of the 
Interior. The sale of this excess water was au¬ 
thorized bv the Warren Act of February 29, 
1911. The Warren Act, however, made no pro¬ 
vision for the disposition of the proceeds of any 
such sales to the water-users but directed that 


(4) 

(5) 


the same be deposited in the United States 
Treasury. 

The total contract price of the excess water so 
sold was $429,412.50, of which the total sum of 
$341,517.10 had been paid to the Reclamation 
Service by the purchasers of such water as of 


April 30, 1926. 

During the early period of project development, 
a part of the storage capacity reserved for the 
needs of the project was likewise rented to 
others, in advance of the readiness of the pro¬ 


ject,—i. e. the 71,000 acres of the gravity divi¬ 
sion and the 49,000 acres of the pumping divi¬ 
sion,—to take and use such water. Such ljentals 
were authorized bv the Warren Act of Febru- 
ary 29, 1911. The fund derived from such 
rentals amounts to $161,106.65. 

The Act of December 5, 1924, sub-sectioA J of 
section 4 provided: 


“Sub-sec. J. That all moneys or profits las de¬ 
termined by the Secretary heretofore or! here¬ 
after derived from the sale or rental of surplus 
water under the Warren Act of February 21, 
1911 (36 Stat. 925), or from the connection of a 
new project with an existing project, shall be 
credited to the project or division of the proj¬ 
ect to which the construction cost ha^ been 
charged.” 

(7) The Secretary, disregarding the facts abpve re¬ 
cited has refused to credit the Minidoka irriga¬ 
tion District and the Burley Irrigation District 
with any of the moneys or profits derive^ from 
the sale of the said 102,000 acre-feet of jexcess 
water and has undertaken to make such iredits 
to so-called “new divisions” or a “ne\V divi¬ 
sion” of the Minidoka Project against which he 
asserts the cost of so much of the storage of 
the Jackson Lake Reservoir, i. e. 102,00C| acre- 
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feet, has been charged ‘‘as of December 31, 
D)25/’ He lias furthermore withheld from them 
and credited to the said “new divisions” 27.7 
per cent of the fund of $161,106.65 derived from 
tlie rental of water reserved for them and 
charged against them, likewise disregarding the 
facts and the express direction of the Act of 
December 5, 1924. 


THE LAW OF THE CASE. 

The principle that officers of the executive branch of 
the Government, when they exceed the powers con¬ 
ferred upon tlicbin by law, may be enjoined by the 
Supreme Court of the District of Columbia in the exer¬ 
cise of its equity jurisdiction, is too well established to 
merit discussion. 


Xobie v. Union Hirer Logging Co 147 U. S. 165, 
American, School of Magnetic Healing v. Me - 
Annuity, 187 V. S. 94, 

Philadelphia Company v. Stimson . 223 U. S. 
605, 619-620, 

Lane c. Watts, 234 U. S. 525, 540, 

Work v, Louisiana, 269 U. S. 250. 

In any case the important question is the determina¬ 
tion whether the action complained of or threatened is 
in excess of the powers conferred on the officer by law, 
that determination usually being resolved into a ques¬ 
tion of law as to the construction to be put upon the 
statute under which the officer has assumed to act. It 
may be said, therefore, that if the officer’s action is not 
authorized or justified by the statute under which he 
assumes to act, he may be enjoined on the complaint 
of any party whose property or rights are threatened. 

The usual grounds on which the action of an execu¬ 
tive officer may be enjoined, as stated by Justice 
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Bramleis in the opinion of the Supreme Court in 
Morrison v. Work, 266 U. S. 481, 486-487, are 4 1that 
it was not within the authority conferred, or that it was 
an improper exercise of such authority, or that j Con¬ 
gress lacked the power to confer the authority exer¬ 
cised.” And, in any such case, the act complained of 
must either involve an invasion or denial of a definite 
right of the plaintiff or operate to cast a cloud upon 
his property. 

Applying these well established principles to the 
facts in this case, it seems perfectly clear th<jt the 
Seeretarv’s action in refusing to make the claimed 
credits to the plaintiff of its share of the moneys or 
profits derived from the sale of the excess water 
in dispute, or its full share of water rentals, and in 
undertaking to make such credits to a so-called “new 
division” of the Minidoka Project, is either action “not 
within the authority conferred” or an “improper 
exercise of such authority” under the Act of I|)ecem- 
ber 5, 1924. His action is also plainly “an invasion 
or denial of a definite right of the plaintiff” anti if it 
cannot be justified under the statute may be enjoined. 

How it can be justified under the statute-f which 
simply and plainly directs him to credit moneys or 
profits derived from the sale or rental of surplus^ water 
under the Act of February 29, 1911, “to the project or 
division of the project to which the construction cost 
has been charged”—is beyond comprehensions Cer¬ 
tainly there can be no reasonable ground for a differ¬ 
ence in the construction of the statute. The pase is 
simply one where the Secretary has apparently de¬ 
liberately chosen to disregard the act of Congress di¬ 
recting the crediting of these moneys or profits by 
means of an arbitrary post factum allocation of costs 
to an alleged new division of the project. 
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Every essential fact necessary to establish the plain¬ 
tiff’s right to the credits claimed under the act of 
December 5, 19*24, and the want of authority in the 
Secretary to make such credits to others, is set out 
in the bill of complaint. The Secretary’s action in re¬ 
fusing to allow tjie claimed credits to the plaintiff, and 
his threatened action in allowing them to a so-called 
“new division” of the project, is both admitted and 
evident from his decision herein, a copy of which is 
annexed to the bill as Exhibit G. In so acting the 
Secretary has not even the moral justification of a 
difference over the construction of the statute, as the 
subterfuge is toq simple to be misleading. He is, in 
short, in the position of an officer of the Government 
who has arbitrarilv and without warrant or authority 
of law denied a credit or property right conferred by 
statute and is threatening to confer that right on 
others not entitled to it. In such case the plaintiff’s 
right to an injunction is indisputable. 

As said by the Supreme Court in Garfield v. Goldsby, 
211 U. S. 249, 262: 

4 ‘As has been affirmed by this court in former 
decisions, there is no place in our constitutional 
system for the exercise of arbitrary power, and 
if the Secretary has exceeded the authority con¬ 
ferred upon him by law, then there is power in the 
courts to restore the status of the parties ag¬ 
grieved bv such unwarranted action.” 

And in Ballinger v. Frost , 216 U. S. 240, 249: 

4 4 Whenever, in pursuance of the legislation of 
Congress, rights have become vested it becomes 
the duty of the courts to see that those rights are 
not disturbed by any action of an executive officer, 


even the Secretary of the Interior, the heid of a 
department. However laudable may be the mo¬ 
tives of the Secretary, he, as all others, is bound 
by the provisions of Congressional legislation.” 

Compare these statements of the law with thi state¬ 
ment in the brief filed herein by the Secretary], p. 29, 
as follows: 

“If the Secretary fails to obey the directions 
of Congress in making credit of profits received 
from the sale of icater under the Warren A^t, that 
is a matter between Congress and the Secretary , 
but the Secretary's misconception of his (futy in 
that respect does not, in the opinion of the\appel- 
lant, give rise to a justiciable issue." 
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REPLY TO POINTS MADE IN THE APPELLANT’S 

BRIEF. 

“I. What Constitutes the Minidoka Project.” 

Obviously, the meaning of the descriptive words 
Minidoka Project as used by the Secretary of the 
Interior or the Bureau of Reclamation may vary from 
time to time. The plaintiff is not concerned and no 
attempt is made in the bill of complaint or in any way 
to rest the plaintiff's case on any narrow definition of 
the phrase 44 Minidoka Project.” 

The gravamen pf the plaintiff's bill is that after the 
completion of certain works originally planned and 
actually constructed as the Minidoka Project,— i. e. 
specifically the Minidoka Dam and distributing works 
and the Jackson Lake Dam and reservoir to elevation 
6752,—the cost thereof was specifically charged, as re¬ 
quired by law through the statutory public notices of 
1907, 1909 and 1911 for the gravity division, and of 
1915 for the south side pumping division, against the 
71,000 acres of the gravity division and the 49,000 
acres of the pumping division. As to those costs the 
Minidoka Project then consisted of those two units or 
divisions, which now comprise the Minidoka Irriga¬ 
tion District and the Burley Irrigation District. 

The American Falls Reservoir has nothing whatever 
to do with the sale or rental of the surplus water in 
Jackson Lake Reservoir in 1916 and 1917, or with the 
charging of the cost of that storage, as included in the 
cost of the entire Project as completed to that time. 
The final charging of the cost of the Jackson Lake 
Storage to elevation 6752 was completed with the is¬ 
suance of the last public notice of November 3, 1915. 
The American Falls Project first appears in the appro- 
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priation act of May 22, 1922, 42 Stat. 552, 585. It was 
not in existence—not even in legal contemplation— 
when the 102,000 feet of surplus water in Jackson Lake 
was sold in 1916 and 1917. 

As a matter of fact, the inclusion of the American 
Falls Project in the appropriation acts under the 
heading “Minidoka Project, Idaho’’ is probably, or 
perhaps we should say apparently, as a means of 
avoiding the provisions of the Act of June 25, 1910, 
36 Stat. 835, which provides, inter cilia, that alt money 
placed to the credit of the reclamation fund shall be 
devoted exclusively to the completion of reclamation 
projects begun prior to June 25, 1910. 

All this is further evident from the terms of the 
contracts of sale of the Jackson Lake surplus water in 
1916 and 1917, one of which is filed with the bill as 
Exhibit (R. 19) wherein it is specifically recited that 

“There is a surplus of storage capacity avail¬ 
able in said reservoir below said elevation 6752 
over and above the needs of the MinidoJ\a proj¬ 
ect." j 

If this nebulous American Falls Project, wliijch first 
appears in the appropriation acts in 1922, had!been in 
fact or in legal contemplation a part of the Minidoka 
Project for which this storage of 102,000 acre-feet was 
being reserved, as the Secretary intimates in his de¬ 
cision and as the Government argues in its brief here¬ 
in, the Secretary could not have sold such stojrage as 
water “over and above the needs of the Minidoka proj¬ 
ect” under a statute (The Warren Act) which limited 
the sale to water “in excess of the requirements of the 
lands to be irrigated under any project.” 

Clearly, had the water sold in 1916 and 1917 been 
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needed for the project as then constructed, or even as 
then planned, the Secretary would have had no au¬ 
thority of law to sell it. In fact, as is evident not only 
from all the facts recited but from the statutory pubic 
notices of 1907, 1909, 1911, and 1915, which included 
the cost of Jackson Lake dam to elevation 6752, the 
project then consisted of the 71,000 acres of the north 
side gravitv unit and the 49,000 acres of the south side 
pumping unit, against which every dollar of the cost of 
the project had been charged. 

All this is set out to the point of demonstration in 
the bill of complaint and in the statement of facts, 
supra , pp. 4-13. 


“II. The Eight of the Minidoka Irrigation 
District to Maintain the Suit.” 

On this point the Government says (p. 24) that the 
plaintiff's right to maintain the suit is a question 

“which the appellant submits for the consideration of 
the court without argument.” In view of that state¬ 
ment it is difficult to reply to the point raised. Cer¬ 
tainly an appellate court is not called upon to analyze 
and decide points; on which no argument is made or 
which are not pressed on appeal. 

The Act of August 13, 1914, c. 247, sec. 7, 38 Stat. 
686 (U. S. Code, Title 43, sec. 477) provided: 

“The Secretary of the Interior is authorized, in 
his discretion, to designate and appoint, under 
such rules and regulations as he may prescribe, 
the legally organized water-users’ association or 
irrigation district, under any reclamation project, 
as the fiscal agent of the United States to collect 
the annual payments on the construction charge of 
the project and the annual charges for operation 
and maintenance and all penalties: Provided, That 
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no water-right applicant or entryman shall be en¬ 
titled to credit for any payment thus made until 
the same shall have been paid over to an I officer 
designated by the Secretary of the Interior to re¬ 
ceive the same.” 

The Act of May 15, 1922, 42 Stat. 541 (U. S. Code, 
Title 43, sec. 511) entitled 4 ‘An Act to provide for the 
application of the reclamation law to irrigation dis¬ 
tricts ” provided: 

j 

“In carrying out the purposes of the reclamation 
law the Secretary of the Interior may enter into 
contract with any legally organized irrigation dis¬ 
trict whereby such irrigation district shall agree to 
pay the moneys required to be paid to the United 
States, and in such event water right applications 
on the part of land-owners and entrymen, i in the 
discretion of the Secretary of the Interior, mav be 
dispensed with.” 

The Act of December 5, 1924, sub-section G of sec¬ 
tion 4 (U. S. Code, Title 43, sec. 500) provided: 

“Whenever two-thirds of the irrigable area of 
any project, or division of a project, shall pe cov¬ 
ered by water-right contracts between thq water 
users and the United States, said project shall be 
required, as a condition precedent to receiving the 
benefits of this chapter to take over, through a 
legally organized water-users’ association or irri¬ 
gation district, the care, operation, and Aiainte- 
nance of all or any part of the project works, 
subject to such rules and regulations as thq Secre¬ 
tary may prescribe, and thereafter the United 
States, in its relation to said project, sh^ll deal 
with a water-users’ association or irrigation dis¬ 
trict, and when the water users assume control of 
a project, the operation and maintenance Charges 
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for the vear then current shall be covered into the 
•> 

construction account to be repaid as part of the 
construction repayment.’’ 

These statutes were enacted to enable the water users 
and landowners of any federal reclamation project to 
organize themselves into an irrigation district and to 
deal with the Government through such district. 

In the bill of complaint as originally tiled ( R. 1) the 
plaintiff said: 


4 ‘The plaintiff, Minidoka Irrigation District, is 
a corporation organized under the laws of the 
State of Idaho for the purpose of operating as an 
irrigation district in Minidoka and Cassia Coun¬ 
ties, Idaho, and brings this suit in its own right and 


in behalf of its members, who are landowners and 
water-users under the Minidoka Irrigation proj¬ 
ect, Idaho,” 


and in the amendment allowed June 12, 1929 (R. 49) 
added: 


“The plaintiff, Minidoka Irrigation District, is 
a corporation organized under the laws of the 
State of Idaho as an irrigation district in Mini¬ 
doka and Cassia Counties, Idaho. For manv vears 
and long prior to the tiling of this bill of com¬ 
plaint the plaintiff, as authorized by and in com¬ 
pliance with various provisions of the reclamation 
law and contracts between the plaintiff and the 
United States, has been in possession and lias cared 
for, operated, and maintained the distributing 
works of the gravity unit of the Minidoka irriga¬ 
tion project. i At all such times and with respect 
to all matters relating to the said project, includ¬ 
ing the subject-matter of this suit, the United 
States and the defendant’s predecessors in office 
have dealt with and recognized the plaintiff as act- 
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ing for and in behalf of the landowners an<$ water 
users of the said unit of the project, in corqpliance 
with and as required by the reclamation lalvs.” 

In view of the Secretary’s motion to disrhiss, on 
which he has elected to stand, admitting the allegations 
of the bill of complaint as amended, it is difficult to see 
how he can question the right of the plaintiff td) main¬ 
tain this suit in view of the admitted fact that the plain¬ 
tiff, as authorized by and compliance with the recla¬ 
mation law and contracts between the plaintiff and 
the United States, is in possession and is operating 
and maintaining the distributing works of the gravity 
unit of the project and at all times has been recognized 
and dealt with by the Government in all matters per¬ 
taining to the project, including the subject-matter of 
this suit. 

“III. The Bill of Complaint Failed to State Facts 
Sufficient to Bring the Case Within the 
Scope of Sub-section J, sec. 4 of the |Act of 
December 5, 1924, nor did that Sub-section of 
the Act Confer Any Right of Action Upon 

i 

the Appellee.’* 

Under the provision of section 3 of the War ten Act 
(36 Stat. 925) all moneys received from sales or rent¬ 
als of surplus water are to be covered into tljie trea¬ 
sury of the United States and to be available jfor ap¬ 
propriation under the terms of the reclamation act. 
Contrary to the assertion of the Government brief 
(page 28) the moneys so deposited could not lj>e cred¬ 
ited by custom to any project. Sub-section J of the 
Act of December 5, 1924, is the first specific Recogni¬ 
tion of the right of the water users to credit f|or such 
sums. The water users, having paid or havihg con- 


i 

I 
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traded to repay the cost of construction of storage 
reservoirs, are by this act given the benefit of their 
investment bv being credited with monevs received 
from the sale or rental of the waters impounded. 

The Act of December 5, 1924 (sub-section J), ex¬ 
pressly provides that the Secretary shall credit cer¬ 
tain moneys or profits in a certain way; as a neces- 
sarv corollarv it likewise is a bar to the credit of such 
moneys or profits as he may wish to make or may un¬ 
dertake to make ill any other way. The plaintiff, as 
representative of its members who are land-owners and 
water-users of the project entitled to a part of such 
credits, has alleged all the facts necessary to establish 
its right and the right of its members to those credits, 
and furthermore has shown that the Secretary has not 
only refused to make those credits to the plaintiff or 
its members, but has threatened and undertaken, by 
his decision of which complaint is made, to divert the 
credits to others notwithstanding the facts and the 
statute. 

The statute does' not direct refunds or payments of 
any money out of the Treasury and the plaintiff has 
not asked for any such refunds or payments. All that 
the plaintiff has asked is that the Secretary be en¬ 
joined from diverting credits contrary to the direction 
of the statute, and, to make the remedy complete, that 
he be directed by a mandatory injunction to give the 
credits authorized by the statute. 

It is unnecessary, therefore, to allege, as appellant 
contends in his brief (page 27) that there is a balance 
due from the water users for construction charges. 
However, the allegations of the bill do show that the 
construction charges have not been paid in full. The 
public notices attached to the bill (Exhibits C for 
gravity and F for pumping division) show conclusively 
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by their terms that the annual payments required are 
still in process of payment. Furthermore, by tlije terms 
of the Act of August 13, 1914 (c. 247, secs. 1 ahd 2, 38 
Stat. 686), the time for the payment of unpaid con¬ 
struction charges was extended to 20 years! which 
period of time has not yet expired. There i$ conse¬ 
quently no merit from any standpoint in this conten¬ 
tion of appellant. 

With respect to the following from the Government’s 
brief (p. 29) : 


“By the said subsection J, Congress instructed 
the Secretary of the Interior as to the manner in 
which profits from the sale of water shpuld be 
credited and applied, but it is not believed that 
Congress thereby intended to subject the Secre¬ 
tary of the Interior to suit at the pleasure of a dis¬ 
satisfied water user or of an irrigation district 
claiming to represent dissatisfied water usjers. If 

the Secretarv fails to obev the directions bf Con- 
«’ * 

gross in making credit of profits received from the 
sale of water under the Warren Act, that is a 
matter between Congress and the Secretly, but 
the Secretary’s misconception of his duty in that 
respect does not, in the opinion of the appellant, 
give rise to a justiciable issue. ” 


This is entirely characteristic of the treatment given 
this matter in the department and emphasizes and il¬ 
lustrates what we have already said, supra , p. jl7, that 
this case is simply one where the Secretary }ias ap¬ 
parently deliberately and arbitrarily chosen to disre¬ 
gard the Act of Congress directing the crediting of 
these moneys or profits, in the belief that the plaintiff 
and these land-owners and water-users are helpless 

and without remedy. 

* 

The authorities cited above, pp. 16-19 demonstrate 
the lack of merit in the legal position taken! by the 
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Secretary and the right of the plaintiff to that remedy, 
i. e. a preventive and mandatory injunction, which the 
Secretary seems to think the courts are powerless to 
grant. 



If the Act of December 5, 1924, Conferred Any 
Right on the Water-users, or the Plaintiff 
as Their Representative, That Right had 


Ceased to Exist at the Time Suit was Filed. 


The argument is that sub-section J of section 4 of 
the Act of December 5, 1924, which is the statute on 
which the plaintiff relies as containing the direction 
to the Secretary to credit the moneys or profits in dis¬ 
pute and as measuring his authority in that respect, 
was in effect amended by the later act of May 10, 1920, 
44 Stat. 453, 480-481. 

The two statutes undoubtedlv must be considered 
and construed as in pari materia , and to determine 
what effect the later act had and to what extent it 
modified or changed the Secretary’s authoritv under 
the Act of December 5, 1924, it is necessary to read 
the text of the two acts and to consider the purpose and 
scope thereof together. 

The act of December 5, 1924, 43 Stat. 672, was the 
“Second Deficiency Act, Fiscal Year 1924”, of which 
section 4 (43 Stat. 701-704) was devoted to amend¬ 
ments of the reclamation law. Those amendments were 


recommended to Congress bv the President and the 
Secretary of the Interior as a result of a report made 
by a special committee of advisers to the Secretary 
of the Interior and submitted to him on April 10, 1924. 
This report, comprising 230 printed pages, contains 
elaborate recommendations of amendments to and 
changes in the administration of the reclamation law. 
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It was submitted to Congress by the President on April 
21, 1924, with a special message urging “the immediate 
necessity of revising the present reclamation law.” 
The report, with the President’s message, was pHnted 
as Senate Document No. 92, 68th Congress, 1st session. 

The amendments so recommended and adopted, in¬ 
corporated in eighteen sub-sections from A to tR, in¬ 
clusive, of the Act of 1924, were comprehensive and 
intended to be and in fact were a permanent addition 
to the reclamation law. Their scope is apparent! from 
the following summary of the subject of each sub¬ 
section : 

Sub-section A. Definitions. 

B. Approval of new projects. 

C. Qualifications required of applicants for entry. 

1). Classification of irrigable lands. 

E. Public notices of construction charges. 

F. Construction charges to be based on production 

power. 

G. Taking over of operation of project by jvater- 

users. 

H. Penalty for failure to pay charges. 

I. Disposition of net profits from power plants and 

other sources. 

J. Disposition of moneys or profits derived from 

the sale or rental of surplus water under the 

Warren Act. 

K. Projects on which settlers are unable to construct 

charges. 

L. Adjustments of unpaid charges. 

M. Exchange of farm units. 

N. Operation and maintenance charges. 

O. Main office expenses not to be charged to! proj¬ 

ects. 
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P. Irrigation rights of wav. 

Q. Re-conveyance of donated property not utilized. 

R. Appropriation for investigation. 

Sub-sections I and J, which are the particular sub¬ 
sections requiring consideration, are as follows: 


Sub-sec. I. 

That whenever the wa¬ 
ter-users take over the 
care, operation and main¬ 
tenance of a project, or a 
division of a project, the 
total accumulated net 
protits, as determined by 
the Secretary, derived 
from the operation of proj¬ 
ect power plants leasing 
of project grazing and 
farm lands, and the sale or 
use of town sites shall be 
credited to the construc¬ 
tion charge of the proj¬ 
ect, or a division thereof, 
and thereafter the net 
profits from such sources 

mav be used bv the water 

* * 

users to be credited an- 
nuallv, first, on account 
of project construction 
charge, second, on account 
of project operation and 
maintenance charge, and 
third, as the water users 
may direct. Xo distribu¬ 
tion to individual water 
users shall be made out 
of any such profits before 
all obligations to the Gov¬ 
ernment shall have been 
fully paid. 


Sub-sec. J. 

That all monevs or 
profits as determined by 
the Secretarv heretofore 
or hereafter derived from 
the sale or rental of sur¬ 
plus water under the War¬ 
ren Act of February 21, 
1911 (Thirty-sixth Stat¬ 
utes, page 925), or from 
the connection of a new 
project with an existing 
project shall be credited 
to the project or division 
of the project to which the 
construction cost has been 
charged. 
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These two sub-sections are entirely different iii sub- 
ject matter, in purpose, and in the method of dealing 
with the subject matter. Sub-section I deals with the 
total accumulated net profits from the operation of 
project power plants, leasing of project grazing and 
farm lands, and the sale or use of town sites. Sub¬ 
section J, on the other hand, deals with ‘ 4 moneys or 
profits” derived from the sale or rental of surplus 
water under the Warren Act or from the connection 
of a new project with an existing project, being a re¬ 
turn of costs actually assessed against the project. 

The purpose of sub-section I is evidently, fijrst, to 
apply the contemplated net profits to the construction 
cost or to the operation and maintenance of the: proj¬ 
ect, and second, to dispose of whatever may be }eft as 
the water-users may direct. The purpose of sijib-sec- 
tion J is plainly simply to credit “all moneys of prof¬ 
its” derived from the sale or rental of surplus water 
under the Warren Act to the project or division of the 
project to which the construction cost has been charged. 

The method of treatment of the subject master is 
likewise essentially different. Sub-section I cfirects, 
first, a crediting of the net profits contemplated by 
that sub-section (derived from power plants, ljeasing 
of grazing, and farm lands, and sale or use of town 
sites) to the construction charge of the project, and 
thereafter a credit annually, first, on account <j)f con¬ 
struction charge, second, on account of operation and 
maintenance charge, and third, as the watef-users 

i 

may direct. Sub-section J simply directs that “all 
moneys or profits” derived from the sale or rental of 
surplus water under the Warren Act “shall be credited 
to the project or division of the project to which the 
construction costs has been charged.” 
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The subject, the purpose, and the effect of the said 
two sub-sections of the Act of 1924 are so plainly dif¬ 
ferent that anv argument of the differences seems 
labored. 

Compare, now, the Act of May 10, 1926, which, it is 
said, has had the effect of withdrawing the right con¬ 
ferred by sub-section J of the Act of December 5, 1924, 
with respect to the crediting of the moneys or profits 
derived from the sale or rental of surplus water under 
the Warren Act, thus leaving the matter of giving 
or withholding the credit not even to the legal dis¬ 
cretion of the Secretary but as he may arbitrarily de¬ 
termine. 


The Act of May 10, 1926, 44 Stat. 453, was the In¬ 
terior Department appropriation act for the fiscal year 
ending June 30, 1927, which contained the following 
(pp. 480-481) : 


“Minidoka,project, Idaho: For operation and 
maintenance, continuation of construction, and in¬ 
cidental operations, $2,005,000: Provided, That 
the accumulated net profits as determined by the 
Secretary of the Interior, arising under the proj¬ 
ect, derived from the operation of the project 
power plants, leasing of Government grazing and 
farm lands, the sale and use of town sites, and 
from all other sources, shall be applied by the 
Secretary of the Interior, so far as mav be neces- 
sary, in payment of any water-right charges due 
the United States by anv individual water user 
or irrigation district to whose benefit personally 
or in the aggregate such accumulated profits 
should equitably accrue in the judgment of the 
Secretary of the Interior, whose decision shall be 
conclusive. Any surplus of such accumulated net 
profits and future profits from such sources shall 
be applied as provided by Subsection I, section 4, 
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Act of December 5, 1924 (Forty-third Statutes, 
page 701). ’ ’ 


The language of the said appropriation act of 1926 
follows that of subsection I of section 4 of the Act of 
December 5, 1924, in every particular, but with jrefer- 
ence to the prolits described adds the words ! “and 
from all other sources. ” It is on this phrase and this 
alone that the Government contends that subsection J 
of said section 4 of the Act of December 5, 1^24, is 
amended or repealed. Under well established rifles of 
construction, such words take their meaning fronji their 
association and are limited thereby, and the phrase 
here means, as the context shows, net profits fr<jm Jil:r 
sources not specifically enumerated. j 

The purpose and purport of the language used in 
the said appropriation act of 1926 is apparentj when 
it is recalled that under the reclamation law (ff 1902 
(32 St at. 388) the United States entered into contract 


with each individual water user, that this practice con¬ 
tinued for manv vears, that a large number df such 

contracts were still in force in 1924 and that manv in- 

* 

dividuals, in fact, had paid in full their obligations 
to the United States. Profits under said sub-section I, 
and under that subsection alone, were subject td actual 
distribution and in this distribution the individual 
water users and irrigation districts alike participated. 
In cases where individual water users had paid all 
their indebtedness to the United States, thei actual 
money would be due. As a matter of good administra¬ 
tion, authority in the Secretary was necessary jto pre¬ 
vent or to put an end to any disputes either as to the 
amount of the profits or as to the division of the prof¬ 
its between the irrigation districts or water rfsers in 
the aggregate and the individual water user operat- 
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ing under a separate contract. The provision in ques¬ 
tion, inserted in .said appropriation act as a rider, was 
intended to accomplish this purpose and this alone, as 
an examination thereof will clearlv disclose. 

As already stated herein, the provisions of section 
4 of the Act of December 5, 1924, constitute a deliber¬ 
ate and well-considered series of permanent amend¬ 
ments to the reclamation law. Each subsection there- 

i 

of is identified by a letter of the alphabet, relates to 
a specific matter and has a specific purpose, as the 
enumeration of the subheads, hereinbefore made, 
plainly shows. Each such subdivision of the said section 
4 is an independent enactment, carefully separated and 
designated as such by the act itself, and no subsection 
thereof can be lightly cast aside on the ground that 
it has been repealed or modified by legislation dealing 
directlv with another subsection unless the intention 
is so plainly apparent that no other conclusion is 
possible. 

The said rider to the said appropriation act of 1926 
is limited by its language to certain “net profits” 
and to the actual distribution thereof to water 
users. Subsection I of said section 4 of the 
Act of December 5, 1924, relates to the same matters. 
Subsection J of the same Act, on the other hand, re¬ 
lates to “moneys or profits’’ and is confined to trans¬ 
action arising exclusively under the Warren Act, which 
is not mentioned in Subsection 1. It is not necessarv 
to show a profit under subsection J as it is under sub¬ 
section I to obtain benefits. Again, under subsection 

J it is essential to prove that construction costs have 
been charged against them for water users to obtain 
its benefits. No such condition is required under sub¬ 
section I. The difference, therefore, between the said 
two subsections of the said section 4 are fundamental 
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and the two cannot be scrambled together indiscrimi¬ 
nately for any purpose. 

Again, the rider to the said appropriation act of 
1926 refers specifically to “subsection I,” and uses the 
exact language thereof in every particular, except the 
addition of the few words in question. There! is no 
reference whatever to subsection J by name cfr lan¬ 
guage nor any reference to the Warren Act on which 
subsection J is exclusively based. 

Finally, the said rider to the said appropriation act 
of 1926, gives the Secretary exclusive jurisdiction, first 
to determine the net profits (something not required 
under subsection J) and then as to the apportionment 
thereof to the district or water users in the aggregate 
and to the individual water user. The language of 
the act to that effect is clear, as follows: 

“The accumulated net profits as determined by 
the Secretary [then follows the enumerajion of 
the sources] shall be applied by the Secretary of 
the Interior, so far as may be necessary, in pay¬ 
ment of any water right charges due the jUnited 
States by any individual water user or irrigation 
district to whose benefit personally or in the ag¬ 
gregate such accumulated profits should equitably 
accrue in the judgment of the Secretary of the 
Interior, whose decision shall be conclusive.” 

Since subsection J did not deal with individuals nor 
make distribution of profits and it is not necessary to 
determine the profits thereunder, the language of the 
foregoing provision does not apply thereto, blearly 
it was not intended thereby directly or by necessary 
implication to deprive or make it possible to deprive 
a district or project of a credit based on the fact that 
construction costs had been charged against such dis- 
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trict or project, when no mention directly or by impli¬ 
cation is made of this fact or condition or of any other 
fact or condition on which subsection J is predicated. 

To hold otherwise would be to deny the water users 
of any project or division thereof any credit, as a 
right, based upon their investments in storage reser¬ 
voirs, as the Congress clearly intended, and to give 
to the Secretary the authority to arbitrarily and ca¬ 
priciously dispose of all moneys received from sales 
or rentals of water impounded therein as he may see 
fit. In the case at bar, for instance, the credit for all 
monevs from this source would be given to new divi- 
sions of the project against whom no part of the cost 
of construction had been or could be charged for Jack- 
son Lake reservoir. The will of the Secretary would 
be substituted for the policy announced by the Con¬ 
gress in subsection J without anv legislation concern- 
ing that policy. Upder such a construction of the Act 
of 1926. the authority of the Secretary would be un¬ 
limited and no matter how arbitrary or unjust or ca¬ 
pricious his decisions, even to the extent of crediting 
moneys or profits received from the investment of one 
district to another, with no investment, could not be 
controlled by injunction or mandamus by any court. 

It is submitted that the Minidoka and Burlev Irri- 
gation districts have been charged with the cost of 
construction of Jackson Lake reservoir, in which was 
impounded the waters sold or rented under the War¬ 
ren Act, and that this condition is set forth in the bill 
to the point of demonstration. Likewise that 
the provision of subsection J of the section 4 of the 
Act of December 5, 1924, establishing a congressional 
policy, has not been modified or repealed, even by im¬ 
plication, and that that policy stands intact and is bind¬ 
ing upon the Secretary of the Interior. 
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“V. The Bill of Complaint Must be Read iX Con¬ 
nection With Its Exhibits in Order to Peter- 
mine What Facts Were Admitted by the Ap¬ 
pellant’s Motion to Dismiss.” 

i 

It is argued in the Government’s brief that all ex¬ 
hibits annexed to and filed with the bill of complaint 
are a part thereof and that if there appears ai^y con¬ 
flict between the allegations of the bill and the exhibits 
thereto, the exhibits control. 

On this point it should be said that the Secretary’s 
decision (Exhibit G), from which the appellant has 
drawn a confusing statement of facts, made up in part 
of conclusions based on assumed facts and in part of 
inference and conjecture, with an almost total disre¬ 
gard of the facts alleged in the bill of complaint, is 
obviously a part of the hill simply as an exhibit show¬ 
ing the action taken by the Secretary and not incor¬ 
porated as a statement of facts in itself. Thej Secre¬ 
tary’s decision, as is usual in such cases as tl^is, was 
annexed to the bill as the best evidence of tlie arbi¬ 
trary action of which the plaintiff complained £md for 
no other purpose. This is not a point of law { it is a 
matter of fact which is perfectly clear upon examina¬ 
tion of the bill and the exhibits thereto. 

l 

Moreover, we assert, and we believe the recbrd will 
bear us out, that every statement made in the Secre¬ 
tary’s decision of September 27, 1926 (Exhibit! G), in¬ 
consistent with the statement of facts contained in 
the bill of complaint, either amounts to a mere! conclu¬ 
sion from known or assumed facts or is basecjl on in¬ 
ference and conjecture. 

For example, the Secretary says in his decisi on that 
it is inaccurate to speak of these transactions (with 
respect to the disposition of the 102,000 acre! feet in 
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dispute) as sales of surplus stored water (B. 41). 
With all deference to the Secretary, this is mere jug¬ 
gling with words. Of course, the water sold, 102,000 
acre-feet out of a capacity of 380,000 acre-feet, was 
a proportionate part of the capacity of 380,000 feet 
below elevation 6752 and in that sense the water sold 
was not surplus over and above that total capacity. 
It was in fact, however, surplus in the sense that it 
was in excess of the needs of the project which at that 
time required only 268,000 acre feet. This is apparent 
from the contracts of sale, first, in that they purport 
to be contracts of sale under the Warren Act which 
in terms authorized nothing more than the sale of 
“surplus water” (to use the language of subsection J 
of section 4 of the Act of December 5, 1924) or water 
“in excess of the needs of the land to be irrigated 
under any project” (to use the language of the War¬ 
ren Act); and second, in that the contracts of sale 
expressly describe the water sold as “surplus” water 
“over and above the needs of the Minidoka Project.” 
As a matter of law, if it had not been surplus water, 

the Secretarv would have had no authoritv to sell it. 
* * 

The Secretary’s disposition to deny the plaintiff and 
the water-users of the project the credits to which they 
are entitled under the Act of December 5, 1924, on the 
ground, among other grounds stated in his decision, 
that the water sold was not surplus water, evidences 
the extreme lack of consideration of the facts with 
which this matter has been handled in the department. 

Furthermore, it should always be remembered that 
the Secretary had before him at the time this suit was 
filed a full and clear statement of the facts on which 
the plaintiff relied and which the plaintiff was pre¬ 
pared to prove—as set out in the bill of complaint— 
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and elected to accept that statement of facts byj declin¬ 
ing to answer and standing on his motion to dismiss 
the bill. He cannot now in his brief on appeal refuse 
to accept the bill as containing a correct statement of 
facts. j 

“VI. The Decree.’’ 

Under this head objection is made to the fprm of 
the decree and to its effect. The latter objection is 
divided into two,—(1) that in view of the Act of May 
10, 1926, 44 Stat. 453, 480, the court had no jurisdic¬ 
tion because by that act the crediting of profits as di¬ 
rected bv subsection J of section 4 of the Act of De- 
cember 5, 1924, was committed to the exclusivb judg¬ 
ment of the Secretary whose decision shall be conclu¬ 
sive; and (2) that in any event the plaintiff’s ijemedy, 
if any, is mandamus instead of injunction. 

(1) The point that the Act of December 5, 1^24, has 
been superseded by the later Act of May 10, 1926, has 
already been discussed, supra, pp. 28-36. 

(2) It is further argued that if there exists, jas con¬ 
tended by the plaintiff, a breach of duty on tl^e part 
of the Secretary in failing to make the propel credit 
of these moneys or profits as directed by the Act of 
December 5, 1924, the plaintiff’s remedy is mandamus 
and not injunction. 

This argument rests on section 267 of the Judicial 
Code (United States Code, Title 2S, section 384) which 
provides: 

“Suits in equity shall not be sustained in any 
court of the United States in any case v[here a 
plain, adequate, and complete remedy may be had 
at law.” 


40 


and the proposition that when there exists a right to 
mandamus equity is without jurisdiction to grant a 
mandatory injunction. 

The rule thus stated, however, is certainly not with¬ 
out qualification. As stated in Lewis & Spelling on 
Injunctions (1926): 

“Injunction has been often refused because of 
the existence of the legal remedv, mandamus. And 
while there have been a few exceptions in prac¬ 
tice, it is a general rule that an injunction in man¬ 
datory form will not issue to perform the function 
of mandamus. * * * The question here as else¬ 
where is whether mandamus would be as speedy 
and efficacious as injunction to afford relief, or 
for any reason, in all the circumstances, mandamus 
would not be an adequate remedy.” 

The familiar general rule is also stated in 14 Rul¬ 
ing Case Law 344, Sec. 46: 

“It is not enough that there is a remedy at law. 
It must be plain and adequate, or, in other words, 
as practical and as efficient to the ends of justice 
and its prompt administration as the remedy in 
equity. If the relief to be afforded at law is not 
of such a character then a court of equity may 
interfere, and it has frequently done so even in 
cases where legal questions alone were involved. 
Thus, a mandatory injunction has in some cases 
been granted, though the complainant might have 
availed himself of the remedy of mandamus, where 
the relief afforded thereby owing to the delav 
necessarily involved, would not prove as efficient 
as that which could be afforded bv a court of 
equity. ’ ? 

There have been many cases in the local courts in 
which mandatory injunctions have been granted 
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against executive officers of the Government. Gen- 
erallv in such cases, either mandamus or injunction, 
the dispute is as to the construction of a statjute. In 
some cases the remedv by mandamus, in others the 
remedy by injunction, is obviously more appropriate. 
In both classes of cases, however, the controlling prin¬ 
ciples are usually the same, the matter for determina¬ 
tion being the true construction of the statute under 
consideration.* If the defendant has correcflv con- 

i v 

strued the statute under which he is acting, hib action 
cannot be controlled either by injunction or mandamus. 
If he has wrongly construed the statute, he may be 
directed by a writ of mandamus if the complaint is 
his failure to perform a simple ministerial act, or he 
may be enjoined from taking action found to be out¬ 
side his authority, or he may be directed by mandatory 
injunction to perform an act necessary to administer 
or execute the statute in question. Obviously, the rem¬ 
edv bv mandamus is a very limited one, as it is con- 
fined to the performance of a simple ministerial act 
directed bv a statute which the defendant has Irefused 

*■ i 

to perform. The remedy by injunction is undoubtedly 
much broader and is the usual remedy sought, both 
preventive and mandatory, in cases involving tjhe con¬ 
struction and application of a statute. 

_ 

*In Board of Liquidation, v. MrComb , 02 V. S. 531, it was jheld that 
although a State cannot be sued without its consent nor cab a court 
substitute its discretion for that of executive officers, yet a i>lain offi¬ 
cial duty may be compelled by mandamus or a breach of offijcial duty 
restrained by injunction, on the application of any person jwho may 
sustain injury by such omission or violation, for which adequate com¬ 
pensation cannot be had at law, and the Supreme Court said |(p. 541): 

“In such cases, the writs of mandamus and injunction lire some¬ 
what correlative to each other.” 

I 

In Moore v. Hcany , 34 App. D. C. 31, this court remarked, in hold¬ 
ing that neither mandamus nor injunction can be used to perform the 
office of a writ of error, that “the power to enjoin the action of an 
executive officer or a subordinate tribunal in a given case rests upon 
the same foundation as that to compel action by mandamus .’\ 
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In the following cases the decree for injunction in¬ 
cluded a mandatory order similar to a writ of man- 
damus: 

In American School of Magnetic Healing v. Me - 
Annuity , 187 U. S. 94, the complaint was that the 
defendant as postmaster of the City of Nevada, 
Missouri, acting on an order made by the Post¬ 
master General, had withheld from the plaintiff 
and refused to deliver to it mail matter addressed 
to it, and the relief sought was an injunction to 
restrain the defendant from carrying out the order 
of the Postmaster General and to compel the de¬ 
livery of its mail matter. The Supreme Court, 
holding that the statute on which the postmaster’s 
order was based was not broad enough to justify 
the order, reversed the decree of the court below 
and remanded the case with directions to grant a 
temporary injunction as prayed, pending final 
hearing of the case. 

In Lane v. Watts , 234 U. S. 525, the decree ap¬ 
proved by the Supreme Court not only enjoined 
the Secretary from proceeding in the matter of 
certain attempted entries under the public land 
laws but further directed the filing of field notes 
and plats of survey on which the plaintiff relied 
to establish the segregation of the lands claimed 
from the public lands of the United States. 

Payne v. Central Pacific Railway Company , 255 
U. S. 228, was a suit to enjoin the Secretary of 
the Interior from cancelling a selection of in¬ 
demnity lands under a railroad land grant. The 
Supreme Court in affirming the granting of an in¬ 
junction said with respect to the form of the de¬ 
cree: 

“Our conclusion is that in giving effect to 
the withdrawal as against the prior selection, 
which admittedly was valid, when made, the ap¬ 
pellants departed from a plain official duty, and 
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that to avoid the resulting injury to the plaintiff 
for which no other remedy is available, an in¬ 
junction should issue directing a disposal of the 
selection on its merits unaffected by the with¬ 
drawal. ’’ 

Payne v. New Mexico, 255 U. S. 367, wad a suit 
to enjoin the Secretary of the Interior from can¬ 
celling or annulling a lieu land selection under a 
mistaken conception of his power and duly. In 
affirming the granting of an injunction, as! in the 
Central Pacific case, the Supreme Court said: 

“We conclude that an injunction was [rightly 
awarded, but that it will be better suitecj to the 
occasion if it be confined to directing a disposal 
of the selection in regular course unaffected bv 
the elimination of the base tract from the reser¬ 
vation.’ ’ 

Work v. Louisiana, 269 U. S. 250, was a suit 
against the Secretarv of the Interior seeking a 
restraining order and mandatory injunction, the 
bill alleging that the Secretary had exceeded his 
authority and jurisdiction in making an unlawful 
requirement in imposing on the plaintiff,! in the 
presentation of its claim for title to swam jo lands 
granted by an Act of Congress, the buifden of 
showing that the lands claimed were not mineral. 
Although modifying the decree granted by the 
court below by striking out one clause thereof, the 
Supreme Court approved and affirmed it in “com¬ 
manding the Secretary to vacate the rui ng op¬ 
erating to withhold title from the State for any 
reason dependent upon the mineral character of 
the lands, or to require that their non-fnineral 
character be shown.” 

In Waite v. Macy, 246 U. S. 606, the plaintiffs, 
who were importers of tea, sought an injunction to 
prevent the defendants, a board of general ap¬ 
praisers known as the Tea Board, from applying 
to tea imported by the plaintiff tests which, it 
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was alleged, were illegal and if applied would lead 
to the exclusion of the tea. The Supreme Court 
held that although the courts could not displace 
the judgment of the board in any matter within 
its jurisdiction, 1 the board could not enlarge the 
powers given to it by statute and cover a usurpa¬ 
tion by calling it a decision on purity, quality or 
fitness for consumption, and said: 

“The Secretary and the board must keep 
within the statute, Merritt v. Welsh, 104 U. S. 
694, which goes to their jurisdiction, see Liter- 
state Commerce Commission v. Northern Pa¬ 
cific By. Co., 216 U. S. 538, 544, and we see 
no reason why the restriction should not be en- 
forced bv injunction, as it was, for instance, in 
Bacon i\ Rutland R. R. Co., 232 U. S. 134. Phila¬ 
delphia Co. v. Stimson, 223 U. S. 605, 620. Santa 
Fe Pacific R. R. Co. v. Lane, 244 U. S. 492. 
We are satisfied that no other remedy, if there 
is any other, will secure the plaintiffs’ rights.” 

In the present case, the dispute between the plain¬ 
tiff and the Secretary is with respect to the applica¬ 
tion of subsection J of section 4 of the Act of Decem¬ 
ber 5, 1924. The plaintiff has set out in the bill of 
complaint allegations sufficient to charge the Secre¬ 
tary with failure to observe and apply the statute and 
has sought two measures of relief, first, to stop and 
correct the erroneous diverting or crediting of certain 
moneys or profits to those not entitled to such credits, 
and second, to compel the giving of credits as directed 

bv the statute. 

* 

Such a case is unquestionably a proper case for 
equity, within the long line of similar cases in which 
this court and the Supreme Court of the United States 
have upheld the right of parties dealing with the Gov- 


45 


ernment to test the authority of the executive officers 
of the Government. | 

Compare also Dawson v. Kentucky Distilleries & 
Warehouse Co., 255 U. S. 288, where the jurisdiction 
of equity was sustained although several possible rem¬ 
edies at law were suggested and argued, including one 
to the effect that the Auditor of the State wds author¬ 
ized by statute to refund money paid into thej treasury 
for taxes when no such taxes in fact were jdue, and 
that the plaintiff, who claimed that certain t^xes were 
unlawful and improper, might compel th^ refund 
thereof by the Auditor by a writ of mandamus. 

Compare also the form of the decree for mandatory 
injunction in Payne v. Central Pacific Railway Com¬ 
pany (supra, p. 42) “directing a disposal of tjhe selec¬ 
tion on its merits unaffected by the withdrawal,” and 
in Payne v. New Mexico (supra, p. 43) ‘ directing a dis¬ 
posal of the selection in regular course unaffected by 
the elimination of the base tract from the reservation”, 
with the form of the writ of mandamus in Wiilhur v. 

i 

Krushnic, decided by the Supreme Court Janjuary 6, 
1930, “directing a disposal of the application for patent 
on its merits, unaffected by the temporary default, in 

the performance of assessment labor.” j 

1 

“VII. The Action of the Secretary of the Interior 
in Making Credits in Favor of New Divisions 
Was an Exercise of Official Judgment and 

i 

Discretion With Reference to a Matter [Under 
His Jurisdiction and Control, and His Action 
in so Doing, is Not Subject to Control by the 
Courts.” I 

The plaintiff’s theory of the law of the case is fully 
set out (supra, pp. 16-19). The whole question is 
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whether the Secretary’s action, of which the plaintiff 
complains, is justified by the statute. If it is not, there 
is no room for the exercise of any “official judgment 
and discretion.” 

That this theory of official discretion, although so 
manv times denied bv the courts, is still believed bv 
the advisers of the Secretary, is evident from the argu¬ 
ment made in the brief filed for the Government in this 
case, of which the following (p. 29) is typical: 

“If the Secretary fails to obev the directions 

% i 

of Congress in making credit of profits received 
from the sale of water under the Warren Act, 
that is a matter between Congress and the Secre- 
tary, but the Secretary’s misconception of his duty 
in that respect does not, in the opinion of the ap¬ 
pellant, give rise to a justiciable issue.” 

The classic answer to this argument is in the opinion 
of Chief Justice White in Daniels v. Wagner , 237 U. S. 
547, 55S, as follows: 


“When these conclusions are accepted it results 
that the claim of discretionary power is substan¬ 
tially this: That in a case where under an Act of 
Congress a right is conferred to make an applica¬ 
tion to enter public land and a duty imposed upon 
the Department to permit the entry, the Depart¬ 
ment is authorized in its discretion to refuse to al¬ 
low that to be done which is commanded to be done 
and thus deprive the individual of the right which 
the law gives him. And it becomes moreover cer¬ 
tain that the necessary result of this assertion is 
the following: That although Congress may have 
the power to provide for the disposition of the 
public domain and fix the terms and conditions 
upon which the people may enjoy the right to 
purchase, it has not done so, since every command 


which it has expressed on this subject imjv be dis¬ 
regarded and every right which it has (jonferred 
on the citizen may be taken away by an unlimited 
and undefined discretion which is vested by law in 
the administrative officers appointed for [ the pur¬ 
pose of giving effect to the law. When; the true 
character of the proposition is thus fixjnl it be¬ 
comes unnecessary to go further to demonstrate 
its want of foundation. ” 


THE FORM OF TEE DECREE. ! 


The decree in this case (1) enjoins the crediting of 
the moneys or profits in dispute to any so-cafied divi¬ 
sion of the Minidoka Project other than the ^finidoka 


Irrigation District and the Burlev Irrigation 


IP 


istrict, 


and (2) directs the credit of such moneys or profits to 
said districts as the costs of the Jackson Lake dam 
below elevation 6752 were allocated to them \ without 
regard to any alleged new division. 

The decree is in form like those approved iji Payne 
v. Central Pacific Railway Co., 255 U. S. 228, j23S, and 
Payne v. New Mexico, 255 U. S. 367, 373. 


Respectfully submitted, 

F. M. Goodwin, 

F. W. Clements, 
Lawrence H. Cake, j 
Attorneys for Appellee. 
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IN THE 


Court of Appeals, Btstnu of Columfjta 


No. 5033. 

i 

— 

I 

Ray Lyman Wilbur, Secretary of the Interior, 

Appellant, 

vs. 

Minidoka Irrigation District, a Corporation, 

Appellee k 


MOTION FOR REHEARING. 


Comes now the appellee in the above entitled Cause 
and moves a rehearing and reconsideration of the 
court’s opinion under date of May 4, 1931, wherein 
it was held that 4 ‘the motion to dismiss the bi|l for 
want of merit should have been sustained by the lower 
court.” 

The grounds for this motion are, first , a miscon¬ 
ception by the court of the facts, and as a conse¬ 
quence, second , a misapplication of the law to such 
supposed facts. 
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The Facts. 

This case deals alone with the storage on Snake 
River at Jackson Lake below elevation 6,752. A per¬ 
manent dam was completed in 1911. In June, 1915, 
a board of review reporting on this project found that 
to December 31, 1914, the cost of the whole project 
amounted to $4,852,254.41, and estimated the cost to 
complete the project to be $298,985.28 (R. 31). Said 
board reported specifically on each feature of the 
project, sixteen in number. We call particular atten¬ 
tion to item Xo. 14 (R. 29) entitled “Snake River 
Storage’’ which is the Jackson Lake Storage. The full 
report of the said board of review is in the record, 
pp. 24-36, and shows that the full cost for the com¬ 
pletion of the entire project was allocated as between 
the gravitv or Minidoka division and the south side 
pumping or Burley division, the total cost against 
the Minidoka division being $2,193,650.73 and $2,831,- 
618.72 against the Burley division (R. 33). The ir¬ 
rigable area of the two divisions was found to be for 
the Minidoka gravity division 71,000 acres, and for 
the south side pumping division 49,000 acres (R. 33). 

For the Minidoka gravity division three separate 
public notices were issued (R. 33). On page 7 of 
appellee’s brief;is a computation based on these pub¬ 
lic notices demonstrating the charging of costs against 
said Minidoka division amounting to $2,040,986.66. 
For the south side pumping or Burley division, fol¬ 
lowing the report of the board of review a public 
notice issued fixing and charging total costs amount¬ 
ing to $2,785,307.00, thus dearly demonstrating that 
by Public Notice the full cost , as reported by the 
board , to complete all the features of the project was 
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and is still charged against the said two divisions . 
This might be said to have constituted an allocation 
of the cost as of the year 1915, being the year in which 
the last public notice issued. As before stated, the 
permanent Jackson Lake dam, to elevation 6,752, had 
been completed in 1911, so that under the abovp allo¬ 
cation the full cost of the Jackson Lake dam tp said 
elevation was distributed between and charged to 
the said two divisions. 

It was in the following year, 1916, that sal|e was 
made of the surplus water stored at Jackson j Lake. 
In each of the contracts of sale (see Exhibit “’D” R. 
18) not only was the AVarren Act of February 21, 
1911, 36 Stat. 925, referred to, but it was specifically 
stated: 

“Whereas, there is a surplus of storage ca¬ 
pacity available in said reservoir below the ele¬ 
vation of 6,752 over and above the needs |of the 
Minidoka project 

Can there be anv reasonable doubt that at the time 
of these sales of surplus water in 1916, the Secretary 
of the Interior considered the Minidoka project, so 
far as Jackson Lake storage was concerned, as com¬ 
prising but two divisions or units, the Minidoka and 
the Burley? There was then, and there is noKv, ex¬ 
cept the said AVarren Act of February 21, 19tLl, no 
law authorizing the sale to others than those located 
upon the project of any part of any water storfed un¬ 
der the reclamation act; and even by that a<j*t, the 
Secretary was limited in the sale of stored w^ter to 
that “in excess of the requirements of the lands to be 
irrigated under any project.” Again, as fixing its 
purpose beyond question, said act provided that the 



4 


Secretary of the Interior should preserve “a first 
right to lands and entrymen under the project/’ 
Unless, therefore, the stored water sold in 1916 was 
“in excess of the requirements of the lands to be irri¬ 
gated'’ under the project, there was no authority for 
its sale. In fact, the Secretary has determined that 
the total amount payable to the United States for the 
water sold in 1916 under the Warren Act from Jack- 
son Lake amounts to $429,412.50. 

In the Secretary’s decision of September 27, 1926, 
“Exhibit G” (R. 39-44), the Secretary says: 

“Cost and returns allocation.—The present cost 
and returns allocation as of December 31, 1925, 
shows allocation of the original storage in Jack- 
son Lake below elevation 6.752 as follows: 

Original cost .$443,000 

Storage.380,000 acre-feet. 

Reserved for North Side Twin 
Falls Company. 10,000 acre-feet 

leaving 370,000 acre-feet to carry cost. 

443,000 -r 370,000 = $1.197-f- per acre-foot. 

Amount needed for Minidoka.. .268,000 acre-feet 

Prorated on canal capacity: 

Gravity division— 

66.5 per cent—178,200 ac. ft. $213,435 
Pumping division— 

33.5 per cent— 89,780 ac. ft. 107,470 

Balance sold under War¬ 
ren Act— 102,000 ac. ft. 122,095 

369,980 $443,000” 

That this was ;a new allocation, different from the 
allocation made in 1915 based upon the report of the 
board of review' and carried into effect by the public 
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notices required by law, is clearly demonstrated j by 
the next sentence in the Secretary’s decision, naine- 

iy— | 

“It will be noted that the present allocation 
takes into consideration the storage needs of the 
two divisions and allocates only a pro rata shhre 
of the the cost, while the board of review in tfyeir 
allocation did not consider the storage needs of 
each unit but allocated the entire cost to the two 
divisions and Acequia extension on the basisj of 
canal capacity.” 

Error is here apparent because the copy of the ire- 
port of the board of review, certified by the Secretary, 
is with the record and it shows that the entire cbst, 
including completion of the project, was allocated as 
between the two divisions, the Minidoka and Burley, 
no mention being made of any “Acequia extension.” 

The Act of December 5, 1924, 43 Stat. 703, Sub¬ 
section J of Section 4, provides: 

“That all moneys or profits as determined by 
the Secretary heretofore or hereafter derijved 
from the sale or rental of surplus water under!the 
Warren Act of February 21, 1911 (36 Stat. 9j25), 
or from the connection of a new project with an 
existing project shall be credited to the project 
or division of the project to which the const ruc¬ 
tion cost has been charged.” 

Prior to the passage of this act there was no au¬ 
thority for crediting to a project, or a division qf a 
project, any moneys that might have been received 
either from the Dental or the Sale of excess stpred 
water in reservoirs constructed under government 
projects. It is worthy of note, therefore, that a new 
allocation appears to have been made by the Se^re- 
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tary about a year after the passage of said act, and in 
this connection we call particular attention to the di¬ 
rection in said act of 1924 requiring the Secretary 
to credit 44 all! moneys or profits” received from the 
Sale or Rental of surplus waters under the Warren 
Act “to the project or division of the project to 
which the construction cost has been charged .” Con¬ 
struction cost could only be “charged” through a 
Public Notice under the Reclamation Act. Mere book¬ 
keeping in the Interior Department would not consti¬ 
tute a legal charge and in this connection it can be 
said that the charges, as created by the public no¬ 
tices issued against the Minidoka and Burley Dis- 
tricts, have never been modified or discharged so far 
as those districts are informed, nor is anything said 
in the Secretary’s decision to that end. 

Xo further public notice can be issued on account 
of the storage to elevation 6,752 at Jackson Lake, 
nor is it proposed to reclaim further lands by reason 
of the use of said storage, and the attempt to hook this 
storage up with storage at American Falls may be con¬ 
fusing, but surely is not illuminating. 

In this “present” allocation, as of December 31, 
1925, referred to in the Secretary’s decision, he 
charges 27.7 per cent to “new divisions” and allo¬ 
cates 48.1 per cent as against the gravity or Minidoka 
division, and 24.2 per cent as against the pumping or 
Burlev division, and in his division of the moneys 
received from Rented waters from Jackson Lake 
storage, he credits the three divisions accordingly, 
namely, gravity division $77,492.30, pumping division 
$38,987.81, “new divisions” $44,626.54,—meeting the 
aggregate total of $161,106.65, derived from Rentals; 
but with respect to the Sold wafers he appropriates 


all of this amount, fixed at $429,412.50, to “new di¬ 
visions.” Therein the decision is contradictory, il- 
logical, and demonstrates its real purpose. Surely, 
if the cost of Jackson Lake storage be assumed |o be 
allocated even on the basis as fixed in the Secretary’s 
allocation of December 31, 1925, then all the mcineys 
or profits received from the sale of these surplus 
waters should, at the very least, have been credited 
accordingly, that is, not more than 27.7 per cent to 
the “new divisions.” 

The court in its opinion under date of May 4, 1931, 
has mistakenly assumed that was done, for therein it 
was said: 

“in the statement of its case plaintiffs ap¬ 
pended to the bill of complaint an exhibit! en¬ 
titled Exhibit ‘O’, whereby it appeared that plain¬ 
tiff and the Burlev Irrigation District had there- 
t of ore filed a joint protest with the Secretary 
setting out the same demands as those contained 
in the bill of complaint, that this was hjeard 
by the Secretary upon briefs and oral arguments 
submitted by their counsel, and that the Secre¬ 
tary had held in part as follows; That in fact 
as appeared from the records the entire co$t of 
the construction aforesaid had not been changed 
against the two districts as alleged by plaintiff, 
but that 27.7 per cent of such costs had been 
charged against certain ‘new divisions’ the Icon- 
struction of which as a ‘north side pumping di¬ 
vision’ had been contemplated by the Department 
since the year 1908; and that accordingly ! 277 
per cent of the proceeds realized from theisale 
and rental of excess water as aforesaid had been 
right fully credited to such * new divisions' leav¬ 
ing the balance of the proceeds to be credited to 
plaintiff and the Burley Irrigation District . which 
had been done; and that accordingly the claim of 
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the two districts to be credited with the entire 
sum so realized had rightfully been denied, and 
a rehearing afterwards refused.” 


We think this!error or misunderstanding of the facts 
on the part of the court is clearly excusable, for the 
Secretary's decision is so involved and contradictory 
that it is difficult to determine its line of thought 
other than its apparent purpose to deprive the two 
existing districts of any part of a credit which the 
law directed should be given. The fact is that no 
part of such proceeds has been credited to plaintiff 
or the Burley District, the Secretary having given all 
the proceeds from Sold water to the so-called “new 
divisions/ as a careful reading of his decision will 


disclose. 

To recapitulate, therefore, the bill in the present 
case was framed and rests on the demonstrable fact 
(established by the report of the board of review con¬ 
sidered with the several public notices fixing con¬ 
struction charges against the said two districts) that 
the total cost of the Minidoka project including the 
storage at Jackson Lake below elevation 6,752, has 
been legally charged by public notice to the Minidoka 
and Burlev Irrigation Districts, the onlv units then or 
now known as constituting the Minidoka project, and 

certainlv the onlv units that could be served from 
•> » 

the storage at Jackson Lake. To this bill of com¬ 
plaint and itts straight-forward and explicit state¬ 
ment of facts, the Secretary made no answer and 
elected to stand on his motion to dismiss, evidentlv 
preferring to rely, as his only defense and justifica¬ 
tion, upon his decision herein wherein it is set forth 
that as a result of a post factum bookkeeping adjust- 
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ment or allocation of cost as of December 31, 1925, 

the entire proceeds from the sale of the said surplus 

water has been credited to so-called “new divisions,” 

| 7 

although even according to said later allocation only 
27.7 per cent of the cost is charged to such alleged 
“new divisions.” 

In our opinion, the only way to meet this situa¬ 
tion was through a bill in equity, first , to restrain jthe 
Secretary from making a misappropriation or jun- 
authorized credit to alleged “new divisions,” £nd 
second, to secure a mandatory order in aid of the 
equitable relief sought, requiring him to comply \jith 
the statute and to make the credits as the statute jex- 
pressly provides, namely, to the project or the divi¬ 
sion of the project against which the cost has b^en 
legally charged. We feel sure, especially in the li^ht 
of the court’s opinion, not only that the situation 
was misunderstood by the court, but that suitely 
error was committed by the Seeretarv under his dwn 
allocation of 1925 at least in so far as he appropri¬ 
ated the entire sum derived from sold waters to jthe 
“new divisions” in the light of his “present” allo¬ 
cation of only 27.7 per cent of the cost to said sup¬ 
posed “new divisions.” 


F. M. Goodwin, 

Francis W. Clements, 
Lawrence H. Cake, 

Attorneys for Appellee. 


May 8, 1931. 


10 


IN THE 

COURT OF APPEALS, DISTRICT OF COLUMBIA 

No. 5033. 

Ray Lyman Wilbur, Secretary of the Interior, 

Appellant , 

vs. 

Minidoka Irrigation District, a Corporation, 

Appellee. 

MOTION TO STAY ISSUANCE OF MANDATE. 

Comes now the appellee by F. W. Clements, its 
attorney, and moves the court for a stay of the man- 
date herein under rule twenty-four, pending applica¬ 
tion for certiorari to the Supreme Court of the United 
States. 

This motion is submitted with a motion for rehear¬ 
ing filed herein this same day without prejudice to 
the said motion for rehearing. 

Minidoka Irrigation District, 

By F. W. Clements, 

Attorney. 


May 8, 1931. 
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